NOTICE OF INTENT

Department of Revenue
Policy Services Division

Corporation Franchise Tax
(LAC 61:1.301-313 and 317)

Under the authority of R.S. 47:601-617 and R.S. 47:1511
and in accordance with the provisions of the Administrative
Procedure Act, R.S. 49:950 et seq., the Department of
Revenue, Policy Services Division, proposes to
repromulgate LAC 61:1.301-313 and repeal LAC 61:1.317.

Louisiana Administrative Code 61:1.301-313 are being
repromulgated to reaffirm the Secretary of Revenue's
rulemaking authority with respect to the Louisiana
Corporation Franchise Tax. In Collector of Revenue v.
Mossler Acceptance Co., 139 So. 2d 263 (La. App. st Cir.
1962), the First Circuit held that regulations defining the
terms used in the corporation franchise tax statutes went
beyond the secretary's authority in R.S. 47:1511 to
promulgate Rules regarding "the proper administration and
enforcement” of the tax statutes. Since the Mossler decision,
R.S. 47:1511 was amended removing the language that the
First Circuit determined was a limitation on the secretary's
rulemaking authority. Although no taxpayer has relied on
Mossler to refute the secretary's rulemaking authority,
repromulgation of Sections 301-313 will reaffirm the
secretary's authority.

Louisiana Administrative Code 61:1.317, which pertains to
corporation franchise tax refunds and credits, is being
repealed because it is obsolete and in conflict with R.S.
47:617, which was amended to provide that interest on
overpayments will be paid at the rate established pursuant to
Civil Code Article 2924(B)(3).

Title 61
REVENUE AND TAXATION
Part I. Taxes Collected and Administered by the
Secretary of Revenue
Chapter 3. Corporation Franchise Tax
§301. Imposition of Tax

A. Except as specifically exempted by R.S. 47:608, R.S.
47:601 imposes a corporation franchise tax, in addition to all
other taxes levied by any other statute, on all corporations,
joint stock companies or associations, or other business
organizations organized under the laws of the state of
Louisiana which have privileges, powers, rights, or
immunities not possessed by individuals or partnerships, all
of which are hereinafter designated as domestic
corporations, for the right granted by the laws of this state to
exist as such an organization and on both domestic and
foreign corporations for the enjoyment under the protection
of the laws of this state of the powers, rights, privileges, and
immunities derived by reason of the corporate form of
existence and operation. Liability for the tax is created
whenever any such organization qualifies to do business in
this state, exercises its charter or continues its charter within
this state, owns or uses any part of its capital, plant, or any
other property in this state, through the buying, selling, or
procuring of services in this state, or actually does business
in this state through exercising or enjoying each and every
act, power, right, privilege, or immunity as an incident to or
by virtue of the powers and privileges acquired by the nature
of such organizations.

B. With respect to foreign corporations, R.S. 12:306
generally grants such organizations authority to transact
business in this state subject to and limited by any
restrictions recited in the certificate of authorization, and in
addition thereto provides that they shall enjoy the same, but
no greater, rights and privileges as a business or nonprofit
corporation organized under the laws of the state of
Louisiana to transact the business which such corporation is
authorized to contract, and are subject to the same duties,
restrictions, penalties, and liabilities (including the payment
of taxes) as are imposed on a business or nonprofit
corporation organized under the laws of this state. In view of
the grant of such rights, privileges, immunities, and the
imposition of the same duties, restrictions, penalties, and
liabilities on foreign corporations as are imposed on
domestic corporations, the exercise of any right, privilege, or
the enjoyment of any immunity within this state by a foreign
corporation which might be exercised or enjoyed by a
domestic business or nonprofit corporation organized under
the laws of this state renders the foreign corporation liable
for the same taxes, penalties, and interest, where applicable,
which would be imposed on a domestic corporation.

C. Thus, both domestic and foreign corporations which
enjoy or exercise within this state any of the powers,
privileges, or immunities granted to business corporations
organized under the provisions of R.S. 12:41 are subject to
and liable for the payment of the franchise tax imposed by
this Section. R.S. 12:41 recites those privileges to be as
follows:

1. the power to perform any acts which are necessary
or proper to accomplish its purposes as expressed or implied
in the articles of incorporation, or which may be incidental
thereto and which are not repugnant to law;

2. without limiting the grant of power contained in
§301.C.1, every corporation shall have the authority to:

a. have a corporate seal which may be altered at
pleasure, and to use the same by causing it or a facsimile
thereof to be impressed or affixed or in any manner
reproduced; but failure to affix a seal shall not affect the
validity of any instrument;

b. have perpetual existence, unless a limited period
of duration is stated in its articles of incorporation;

c. sue and be sued in its corporate name;

d. in any legal manner to acquire, hold, use, and
alienate or encumber property of any kind, including its own
shares, subject to special provisions and limitations
prescribed by law or the articles;

e. in any legal manner to acquire, hold, vote, and
use, alienate and encumber, and to deal in and with, shares,
memberships, or other interests in, or obligations of, other
businesses, nonprofit or foreign corporations, associations,
partnerships, joint ventures, individuals, or governmental
entities;

f. make contracts and guarantees, including
guarantees of the obligations of other businesses, nonprofit
or foreign corporations, associations, partnerships, joint
ventures, individuals, or governmental entities, incur
liabilities, borrow money, issue notes, bonds, and other
obligations, and secure any of its obligations by
hypothecation of any kind of property;

g. lend money for its corporate purposes and invest
and reinvest its funds, and take and hold property or rights of
any kind as security for loans or investments;



h. conduct business and exercise its powers in this
state and elsewhere as may be permitted by law;

i. elect or appoint officers and agents, define their
duties, and fix their compensation; pay pensions and
establish pension plans, pension trusts, profit-sharing plans,
and other incentive and benefit plans for any or all of its
directors, officers, and employees; and establish stock bonus
plans, stock option plans, and plans for the offer and sale of
any or all of its unissued shares, or of shares purchased or to
be purchased, to the employees of the corporation, or to
employees of subsidiary corporations, or to trustees on their
behalf; such plans:

i. may include the establishment of a special fund
or funds for the purchase of such shares, in which such
employees, during the period of their employment, or any
other period of time, may be privileged to share on such
terms as are imposed with respect thereto; and

ii. may provide for the payment of the price of
such shares in installments;

j-  make and alter bylaws, not inconsistent with the
laws of this state or with the articles, for the administration
and regulation of the affairs of the corporation;

k. provide indemnity and insurance pursuant to R.S.
12:83;

1.  make donations for the public welfare, or for
charitable, scientific, educational, or civic purposes; and

m. in time of war or other national emergency, do
any lawful business in aid thereof, at the request or direction
of any apparently authorized governmental authority.

D. Thus, the mere ownership of property within this
state, or an interest in property within this state, including
but not limited to mineral interests and oil payments
dependent upon production within Louisiana, whether
owned directly or by or through a partnership or joint
venture or otherwise, renders the corporation subject to
franchise tax in Louisiana since a portion of its capital is
employed in this state.

E. The tax imposed by this Section shall be at the rate
prescribed in R.S. 47:601 for each $1,000, or a major
fraction thereof, on the amount of its capital stock,
determined as provided in R.S. 47:604, its surplus and
undivided profits, determined as provided in R.S. 47:605,
and its borrowed capital, determined as provided in R.S.
47:603 on the amount of such capital stock, surplus, and
undivided profits, and borrowed capital as is employed in
the exercise of its rights, powers, and immunities within this
state determined in compliance with the provisions of R.S.
47:606 and R.S. 47:607.

F. The accrual, payment, and reporting of franchise
taxes imposed by this Section are set forth in R.S. 47:609.

G. In the case of any domestic or foreign corporation
subject to the tax herein imposed, the tax shall not be less
than the minimum tax provided in R.S. 47:601.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:601.

HISTORICAL NOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group III, LR 6:25 (January 1980), amended LR
11:108 (February 1985), repromulgated by the Department of
Revenue, Policy Services Division, LR 30:

§302. Determination of Taxable Capital

A. Taxable Capital. Every corporation subject to the tax
imposed by R.S. 47:601 must determine the total of its
capital stock, as defined in R.S. 47:604, its surplus and
undivided profits, as defined in R.S. 47:605, and its
borrowed capital, as defined in R.S. 47:603, which total
amount shall be used as the basis for determining the extent
to which its franchise and the rights, powers, and immunities
granted by Louisiana are exercised within this state.
Determination of the taxable amount thereof shall be made
in accordance with the provisions of R.S. 47:606 and R.S.
47:607, and the rules and regulations issued thereunder by
the secretary of Revenue and Taxation.

B. Holding Corporation Deduction. Any corporation
which owns at least 80 percent of the capital stock of a
banking corporation organized under the laws of the United
States or of the state of Louisiana may deduct from its total
taxable base, determined as provided in §302.A and before
the allocation of taxable base to Louisiana as provided in
R.S. 47:606 and R.S. 47:607, the amount by which its
investment in and advances to such banking corporation
exceeds the excess of total assets of the holding corporation
over total taxable capital of the holding corporation,
determined as provided in §302.A.

C. Public Utility Holding Corporation Deductions. Any
corporation registered under the Public Utility Holding
Company Act of 1935 that owns at least 80 percent of the
voting power of all classes of the stock in another
corporation (not including nonvoting stock which is limited
and preferred as to dividends) may, after having determined
its Louisiana taxable capital as provided in R.S. 47:602(A),
R.S. 47:606, and R.S. 47:607, deduct therefrom the amount
of investment in and advances to such corporation which
was allocated to Louisiana under the provisions of R.S.
47:606(B). The only reduction for investment in and
advances to subsidiaries allowed by this Subsection is with
respect to those subsidiaries in which the registered public
utility holding company owns at least 80 percent of all
classes of stock described herein; the reduction is not
allowable with respect to other subsidiaries in which the
holding company owns less than 80 percent of the stock of
the subsidiary, notwithstanding the fact that such
investments in and advances to the subsidiary may have
been attributed to Louisiana under the provisions of R.S.
47:606(B). In no case shall a reduction be allowed with
respect to revenues from the subsidiary. Any repeal of the
Public Utility Holding Company Act of 1935 shall not affect
the entitlement to deductions under this Subsection of
corporations registered under the provisions of the Public
Utility Holding Company Act of 1935 prior to its repeal.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:602.

HISTORICAL NOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group III, LR 6:25 (January 1980), amended LR
11:08 (February 1985), repromulgated by the Department of
Revenue, Policy Services Division, LR 30:

§303. Borrowed Capital
A. General
1. Asused in this Chapter, borrowed capital means all
indebtedness of a corporation, subject to the provisions of
this Chapter, maturing more than one year from the date
incurred, or which is not paid within one year from the date
incurred regardless of maturity date.



2. All indebtedness of a corporation is construed to be
capital employed by the corporation in the conduct of its
business or pursuit of the purpose for which it was
organized, and in the absence of a specific exclusion,
qualification, or limitation contained in the statute, must be
included in the total taxable base. No amount of
indebtedness of a corporation may be excluded from
borrowed capital except in those cases in which the
corporation can demonstrate conclusively that a specific
statutory provision permits exclusion of the indebtedness
from borrowed capital.

3. In the case of amounts owed by a corporation to a
creditor who does not meet the definition of an affiliated
corporation contained in R.S. 47:603, all indebtedness of a
corporation which has a maturity date of more than one year
from the date on which the debt was incurred and all
indebtedness which has not been paid within one year from
the date the indebtedness was incurred, regardless of the
maturity or due date of the indebtedness, shall be included in
borrowed capital. Determination of the one-year controlling
factor is with respect to the original date that the
indebtedness was incurred and is not to be determined by
any date the debt is renewed or refinanced. The entire
amount of long-term debt not having a maturity date of less
than one year, which was not paid within the one-year
period, constitutes borrowed capital, even though it may
constitute the current liability for payment on the long-term
debt.

4. The fact that indebtedness which had a maturity
date of more than one year from the date it was incurred,
was actually liquidated within one year does not remove the
indebtedness from the definition of borrowed capital.

5. For purposes of determining whether indebtedness
has a maturity date in excess of one year from the date
incurred or whether the indebtedness was paid within one
year from the date incurred, the following shall apply: With
respect to any indebtedness which was extended, renewed,
or refinanced, the date the indebtedness was originally
incurred shall be the date the extended, renewed, or
refinanced indebtedness was incurred. All debt extended,
renewed, or refinanced shall be included in borrowed capital
if the extended maturity date is more than one year from, or
if the debt has not been paid within one year from, that date.
In instances of debts which are extended, renewed, or
refinanced by initiating indebtedness with a creditor
different from the original creditor, the indebtedness shall be
construed to be new indebtedness and the one-year
controlling factor will be measured from the date that the
new debt is incurred.

6. For purposes of determining whether indebtedness
has a maturity date in excess of one year from the date
incurred or whether the indebtedness was paid within one
year from the date incurred, with respect to the amount due
on a mortgage on real estate purchased subject to the
mortgage, the date the indebtedness was originally incurred
shall be the date the property subject to the mortgage was
acquired by the corporation.

7. In the case of amounts owed by a corporation to a
creditor who meets the definition of an affiliated corporation
contained in R.S. 47:603, the age or maturity date of the
indebtedness is immaterial. An affiliated corporation is
defined to be any corporation which through (a) stock
ownership, (b) directorate control, or (c) any other means,
substantially influences policy of some other corporation or

is influenced through the same channels by some other
corporation. It is not necessary that control exist between the
corporations but only that policy be influenced substantially.
Any indebtedness between such corporations constitutes
borrowed capital to the extent it represents capital
substantially used to finance or carry on the business of the
debtor corporation, regardless of the age of the indebtedness.
For this purpose, all funds, materials, products, or services
furnished to a corporation for which indebtedness is
incurred, except as provided in this section with respect to
normal trading accounts and offsetting indebtedness, are
construed to be used by the corporation to finance or carry
on the business of the corporation; in the absence of a
conclusive showing by the taxpayer to the contrary, all such
indebtedness shall be included in borrowed capital.

a. To illustrate this principle, assume:
i.  Corporation AXParent of B, C, D, and E;

ii. Corporation BXNonoperating, funds flow
conduit, owning no stock in C, D, or E;

iii.  Corporation CXOther Corporation;
iv.  Corporation DXOther Corporation;
v.  Corporation EXOther Corporation;

vi. any funds furnished by the parent A to either B,
C, D, or E constitute either a contribution to capital or an
advance which must be included in the taxable base of the
receiving corporation;

vii. any funds supplied by D or E to C, whether or
not channeled through A or B, would constitute borrowed
capital to C, and the indebtedness must be included in the
taxable base. In the absence of a formal declaration of a
dividend from D or E to A, the funds constitute an advance
to A by D or E and borrowed capital to A. In all such
financing arrangements, the multiple transfers of funds are
held to constitute capital substantially used to carry on each
taxpayer's business.

8. The amount that normal trading-account
indebtedness bears to capitalization of a debtor determines to
what extent said indebtedness constitutes borrowed capital
substantially used to finance or carry on the business of the
debtor. Due consideration should also be given to the
debtor's ability to have incurred a similar amount of
indebtedness, equally payable as to terms and periods of
time.

9. In the case of equally demandable and payable
indebtedness of the same type between two corporations,
wherein each is indebted to the other, only the excess of the
amount due by any such corporation over the amount of its
receivable from the other corporation shall be deemed to be
borrowed capital.

10. With respect to any amount due from which debt
discount was paid upon inception of the debt, that portion of
the unamortized debt discount applicable to the indebtedness
which would otherwise constitute borrowed capital shall be
eliminated in calculating the amount of the indebtedness to
be included in taxable base.

B. Exclusions from Borrowed Capital

1. Federal, State and Local Taxes. R.S. 47:603
provides that an amount equivalent to certain indebtedness
shall not be included in borrowed capital. With respect to
accruals of federal, state, and local taxes, the only amounts



which may be excluded are the tax accruals determined to be
due to the taxing authority or taxes due and not delinquent
for more than 30 days. In the case of reserves for taxes, only
so much of the reserve as represents the additional liability
due at the taxpayer's year-end for taxes incurred during the
accrual period may be excluded. Any amount of the reserve
balance in excess of the amount additionally due for the
accrual period shall be included in the taxable base, since the
excess does not constitute a reserve for a definitely fixed
liability. This additional amount due is determined by
subtracting the taxpayer's tax deposits during the year from
the total liability for the period. All reserves for anticipated
future liabilities due to accounting and tax timing differences
shall be included in the taxable base. Any taxes which are
due and are delinquent more than 30 days must be included
in borrowed capital. For purposes of determining whether
taxes are delinquent, extensions of time granted by the
taxing authority for the filing of the tax return or for
payment of the tax shall be considered as establishing the
date from which delinquency is measured.

2. Voluntary Deposits

a. The liability of a taxpayer to a depositor created
as the result of advances, credits, or sums of money having
been voluntarily left on deposit shall not constitute borrowed
capital if:

i. said moneys have been voluntarily left on
deposit to facilitate the transaction of business between the
parties; and

ii. said moneys have been segregated by the
taxpayer and are not otherwise used in the conduct of its
business.

b. Neither the relationship of the depositor to the
taxpayer nor the length of time the deposits remain for the
intended purpose has an effect on the amount of such
liability which shall be excluded from borrowed capital.

3. Deposits with Trustees

a. The principal amount of cash or securities
deposited with a trustee or other custodian or segregated into
a separate or special account may be excluded from the
indebtedness which would otherwise constitute borrowed
capital if such segregation is fixed by a prior written
commitment or court order for the payment of principal or
interest on funded indebtedness or other fixed obligations. In
the absence of a prior written commitment or court order
fixing segregation of the funds or securities, no reduction of
borrowed capital shall be made with respect to such deposits
or segregated amounts.

b. Whenever a liability for the payment of
dividends theretofore lawfully and formally authorized
would constitute borrowed capital as defined in this Section,
an amount equivalent to the amount of cash or securities
deposited with a trustee or other custodian or segregated into
a separate or special account for payment of the dividend
liability may be excluded from borrowed capital.

4. Receiverships, Bankruptcies and Reorganizations.
In the case of a corporation having indebtedness which could
have been paid from cash and temporary investments on
hand which were not currently needed for working capital
and in which case the corporation has secured approval or
allowance by the court of the petition for receivership,
bankruptcy, or reorganization under the bankruptcy law,

after such allowance or approval by the court of the
taxpayer's petition, the taxpayer may then reduce the amount
which would otherwise constitute borrowed capital by the
amount of cash or temporary investment which it could have
paid on the indebtedness prior to such approval, to the extent
that they are permitted to make such payments under the
terms of the receivership, bankruptcy, or reorganization
proceedings.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:603.

HISTORICAL NOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group III, LR 6:25 (January 1980), amended LR
11:108 (February 1985), repromulgated by the Department of
Revenue, Policy Services Division, LR 30:

§304. Capital Stock

A. For the purpose of determining the amount of capital
stock upon which the tax imposed by R.S. 47:601 is based,
such stock shall in every instance have such value as is
reflected on the books of the corporation, subject to
whatever increases to the recorded book values may be
found necessary by the secretary of Revenue and Taxation to
reflect the true value of the stock. In no case shall the value
upon which the tax is based be less than is shown on the
books of the corporation.

B. In any case in which capital stock of a corporation has
been issued in exchange for assets, the capital stock shall
have a value equal to the fair market value of the assets
received in exchange for the stock, plus any intangibles
received in the exchange, except as provided in the
following Subsection.

C. In any such case in which capital stock of a
corporation is transferred to one or more persons in
exchange for assets, and the only consideration for the
exchange was stock or securities of the corporation, and
immediately after the exchange such person or persons
owned at least 80 percent of the total voting power of all
voting stock and at least 80 percent of the total number of
shares of all of the stock of the corporation, the value of the
stock exchanged for the assets so acquired shall be the same
as the basis of the assets received in the hands of the
transferor of the assets, plus any intangibles received in the
exchange. The only other exception to the rule that capital
stock exchanged for assets shall have such value as equals
the fair market value of the assets received and any
intangibles received is in the case of stock issued in
exchange for assets in a reorganization, which transaction
was fully exempt from the tax imposed by the Louisiana
income tax law, in which case the value of the stock shall
have a value equal to the basis of the assets received in the
hands of the transferor of the assets, plus any intangibles
received.

D. In any case in which an exchange of stock of a
corporation for assets resulted in a transaction taxable in part
or in full under the Louisiana income tax law, the value of
the stock so exchanged shall be equal to the fair market
value of all of the assets received in the exchange, including
the value of any intangibles received.

E. Capital stock, valued as set forth heretofore, shall
include all issued and outstanding stock, including treasury
stock, fractional shares, full shares, and any certificates or
options convertible into shares.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:604.



HISTORICAL NOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group III, LR 6:25 (January 1980), amended LR
11:108 (February 1985), repromulgated by the Department of
Revenue, Policy Services Division, LR 30:

§305.  Surplus and Undivided Profits

A. Determination of ValueX Assets

1. For the purpose of determining the tax imposed by
R.S. 47:601, there are statutory limitations on both the
maximum and minimum amounts which shall be included in
the taxable base with respect to surplus and undivided
profits. The minimum amount which shall be included in the
taxable base shall be no less than the amount reflected on the
books of the taxpayer. Irrespective of the reason for any
book entry which increases the franchise tax base, such as,
but not limited to, entries to record asset appreciation, entries
to reflect equity accounting for investments in affiliates or
subsidiaries, and amounts credited to surplus to record
accrual of anticipated future tax refunds created by
accounting timing differences, the amount reflected on the
books must be included in the tax base.

2. Entries to the books of any corporation to record
the decrease in value of any investment through the use of
equity accounting will be allowed as a reduction in taxable
surplus and its related asset account for property factor
purposes. This is only in those cases in which all
investments are recorded under the principles of equity
accounting, and such reductions in the value of any
particular investment below cost thereof to the taxpayer will
not be allowed. The exception is in those instances in which
the taxpayer can show that such reduction is in the nature of
a bona fide valuation adjustment based on the fair value of
the investment. In no case will a reduction below zero value
be recognized. Corresponding adjustments shall in all
instances be made to the value of assets for property factor
purposes.

3. In any instance in which an asset is required to be
included in the property factor under the provisions of R. S.
47:606 and the regulations issued thereunder, the acquisition
of which resulted in the establishment of a contra account,
such as, but not limited to, an account to record unrealized
gain from an installment sale, all such contra accounts shall
be included in the taxable base, except to the extent such
contra accounts constitute a reserve permitted to be excluded
under the provisions of R.S. 47:605(A) and the regulations
issued under §305.A. See §306.A for required adjustments to
assets with respect to any contra account or reserve which is
not included in the taxable base.

4. The minimum value under the statute is subject to
examination and revision by the secretary of Revenue and
Taxation. The recorded book value of surplus and undivided
profits may be increased, but not in excess of cost, as the
result of such examination to the extent found necessary by
the secretary to reflect the true value of surplus and
undivided profits. The secretary is prohibited from making
revisions which would reflect any value below the amount
reflected on the books of the taxpayer. A taxpayer may, in his
own discretion, reflect values in excess of cost; that option is
not extended to the secretary in any examination of recorded
cost.

5. In determining cost to which the revisions
limitation applies, the fair market value of any asset received
in an exchange of properties shall be deemed to constitute
the cost of the asset to the taxpayer under the generally

recognized concept that no prudent person will exchange an
article of value for one of lesser value. In application of that
concept, the secretary of Revenue and Taxation shall, except
as provided in the following Paragraphs, construe cost of
any asset to be fair market value of the asset received in
exchange therefor.

6. Exception to the rules stated above will be made
only in those instances in which the exchange resulted in a
fully tax-free exchange under provisions of the Louisiana
income tax law, in which case cost shall be construed to be
the income tax basis of the properties received for purposes
of calculating depreciation and the determination of gain or
loss on any subsequent disposition of the assets. Limitation
of the valuation of the cost of any asset to the income tax
basis will be considered only in the case of fully tax-free
exchanges and will not be considered if the transaction was
taxable to any extent under the provisions of the Louisiana
income tax law contained in R.S. 47:131, 132, 133, 134,
135, 136, and 138.

B. Determination of ValueXReserves
1. There must be included in the franchise taxable
base determined in the manner heretofore described, all
reserves other than those for:

a. definitely fixed liabilities;

b. reasonable depreciation (or amortization), but
only to the extent recorded on the books of the taxpayer,
except as noted in the following paragraphs with respect to
taxpayers subject to regulations of governmental agencies
controlling the books of such taxpayers;

c. bad debts; and

d. other established valuation reserves.

2. No deduction from surplus and undivided profits
shall be made with respect to any reserve for contingencies
of any nature, without regard to whether the reserve is
partially or fully funded. Reserves for future liability for
income taxes shall not be excluded from the tax base.
Deferred federal income tax accounts may be netted in
determining the amount of reserve to be included in the
taxable base. Reserves for fixed liabilities shall be included
in the taxable base to the extent that they constitute
borrowed capital under the provisions of R.S. 47:603 and the
regulations issued thereunder.

3. In addition to the four classifications of reserves
which may be excluded from the taxable base, any amount
of surplus which has been set aside and segregated pursuant
to a court order so as not to be available for distribution to
stockholders or for investment in properties which would
produce income which would be distributable to
stockholders may also be excluded from the taxable base.

C. Adjustment by regulated companies for depreciation
sustained but not recorded. When, because of regulations of
a governmental agency controlling the books of a taxpayer,
the taxpayer is unable to record on its books the full amount
of depreciation sustained, the taxpayer may apply to the
collector of revenue for permission to add to its reserve for
depreciation and deduct from its surplus the amount of
depreciation sustained but not recorded, and if the collector
finds that the amount proposed to be so added represents a
reasonable allowance for actual depreciation, he shall grant
such permission.

1. Permission to add to depreciation reserves and
reduce surplus must be requested in advance and shall be



granted only in those instances in which a governmental
agency requires that the books of the corporation reflect a
depreciation method under which the total accumulated
depreciation reflected on the books is less than would be
reflected if the straight-line method of depreciation had been
applied from the date of acquisition of the asset. The period
over which depreciation shall be computed shall be the
expected useful life of the asset.

2. The amount of adjustment shall be the amount of
accumulated depreciation which would be reflected on the
books if the straight-line method had been applied from the
date of acquisition of the asset, less the amount of
accumulated depreciation actually reflected on the books.

3. Permission granted by the secretary shall be
automatically revoked upon a material change in the facts
and circumstances presented by the taxpayer.

4. Permission granted by the secretary shall be for a
period of six years, at which time the taxpayer must reapply
for permission to continue making the adjustment.

D. For purposes of this Chapter, reserves include all
accounts appearing on the books of a corporation that
represent amounts payable or potentially payable to others.
However, the term reserves shall not include accounts
included in capital stock as used in R.S. 47:604 and shall not
include accounts that represent indebtedness, regardless of
maturity date, as indebtedness is used in R.S. 47:603.

E. For purposes of this Chapter, the term assets shall
mean all of a corporation's property and rights of every kind.
The definition of the term assets for corporation franchise
tax purposes may differ from the definition of assets for
general accounting purposes.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:605.

HISTORICAL NOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group III, LR 6:25 (January 1980), amended LR
11:108 (February 1985), LR 28:1995 (September 2002), LR
29:1520 (August 2003), repromulgated by the Department of
Revenue, Policy Services Division, LR 30:

§306. Allocation of Taxable Capital

A. General Allocation Formula. Every corporation
subject to the tax imposed by this chapter must determine
the extent to which its entire franchise taxable base is
employed in the exercise of its franchise within this state.
The extent of such use of total taxable base in the state is
determined by multiplying the total of all issued and
outstanding capital stock, surplus and undivided profits, and
borrowed capital by the ratio obtained through the
arithmetical average of the ratio of net sales made to
customers in the regular course of business and other
revenues attributable to Louisiana to total net sales made to
customers in the regular course of business and total other
revenues, and the ratio that the value of all of the taxpayer's
property and assets situated or used by the taxpayer in
Louisiana bears to all of the taxpayer's property and assets
wherever situated or used.

1. Net Sales and Other Revenue. Net sales to be
combined with other revenue in determining both the
numerator and denominator of the revenue factor for
purposes of calculating the portion of the taxpayer's total
capital stock, surplus and undivided profits, and borrowed
capital to be allocated to Louisiana are only those sales made
to customers in the regular course of the taxpayer's business.
In transactions in which raw materials, products, or

merchandise are transferred to another party at one location
in exchange for raw materials, products, or merchandise at
another location in agreements requiring the subsequent
replacement with similar property on a routine, continuing,
or repeated basis, all such transactions shall be carefully
analyzed in order to determine whether they constitute sales
made to customers which should be included in the sales
factor or whether they constitute exchanges which are not
sales and should be excluded from the sales factor. Sales of
scrap materials and by-products are construed to meet the
requirements for inclusion in the sales factor. Sales made
other than to customers, such as, but not limited to, sales of
stocks, bonds, and other evidence of investment on the open
market, regardless of the frequency or volume of those sales,
shall not be included in the revenue factor. Similarly,
revenues and/or gains on the sale of property other than
stock in trade shall not be included in the revenue factor
since they generally do not meet the specific requirements
that only sales made to customers in the regular course of
business of the taxpayer should be included. Whenever a
transaction is determined to be a sale which is not to be
included as a sale to customers in the regular course of
business, the amount does not constitute other revenue so as
to qualify for inclusion in either the numerator or the
denominator of the allocation ratio.

a. Sales made to customers in the regular course of
business attributable to Louisiana are those sales where the
goods, merchandise, or property are received in Louisiana
by the purchaser. Where goods are delivered into Louisiana
by public carrier, or by other means of transportation,
including transportation by the purchaser, the place at which
the goods are ultimately received after all transportation has
been completed shall be considered as the place at which the
goods are received by the purchaser. The transportation in
question is the initial transportation relating to the sale by
the taxpayer.

i. Transportation by Taxpayer or by Public
Carrier. Where the goods are delivered by the taxpayer-
vendor in his own equipment, it is presumed that such
transportation relates to the sale. Where the goods are
delivered by a common or contract carrier, whether shipped
F.O.B. shipping point and whether the carrier be a pipeline,
trucking line, railroad, airline, or some other type of carrier,
the place where the goods are ultimately received by the
purchaser after the transportation incident to the sale has
ended is deemed to be the place where the goods are
received by the purchaser. The attribution of sales to each
state is based upon actual delivery rather than technical or
constructive delivery.

ii. Transportation by Purchaser

(a). Where the transportation involved is
transportation by the purchaser, it is recognized that it is
more difficult to determine whether or not the transportation
is related to the sale by the taxpayer. To be related to the
initial sale, the transportation should be commenced
immediately. However, before a lapse of time is conclusive,
consideration must be given to the nature and character of
the goods purchased, the availability of transportation, and
other pertinent economic and natural -circumstances
occurring at the time.

(b). The intent of the parties to the sale must also
be considered. The intent and purpose of the purchaser may
be determined directly, or by an evaluation of the nature and



scope of his operation, customs of the trade, customary
activities of the purchaser, and all pertinent actions and
words of the purchaser at the time of the sale.

(¢). In order for the transportation by the
purchaser to be related to the initial sale by the taxpayer to
the purchaser, such transportation must be generally the
same in nature and scope as that performed by the vendor or
by a carrier. There is no difference between a case where a
taxpayer in Houston ships F.O.B. Houston to a purchaser in
Baton Rouge, by common carrier, and a case where all facts
are the same except that the purchaser goes to Houston in his
own vehicle and returns with the goods to Baton Rouge.

iii. Sales to a Pipeline Company. The sale of
natural resources to a pipeline company is attributable to the
state in which the goods are placed in the pipeline. Such
purchasers are engaged in the business of moving or
transporting their own property through their own lines.
Thus, all transportation of the natural resources after
introduction into the line is related to the use or sale by the
pipeline, and is not related to the sale by the taxpayer.

iv. Transportation of Natural Resources by a
Public Carrier Pipeline

(a). Generally, transportation by public carrier
pipelines is accorded the same treatment as transportation by
any other type of public carrier, that is, actual delivery to the
purchaser controls, rather than technical or constructive
delivery. However, because of the nature and character of the
property, the type of carrier, and the customs of the trade, the
natural resources in the pipeline carrier may become
intermixed with other natural resources in the pipeline and
lose their particular identity. Where delivery is made to a
purchaser in more than one state, or to different purchasers
in different states, peculiar problems of attribution arise. In
all cases possible, attribution will be made in accordance
with the rules applicable to all public carrier transportation,
that is, where it can be shown that a taxpayer in one state
sold a quantity of crude oil to a purchaser in another state,
and the oil was transported to the purchaser by pipeline
carrier, the sale will be attributed to the state where the crude
oil is received by the purchaser, even though the crude oil
delivered might not be the identical oil sold because of
commingling in the pipeline. Custom of the trade indicates
the purchaser buys a quantity of oil of certain quality, but not
any specific oil.

(b). In situations involving several deliveries in
several different states to one or more purchasers, the
general rules should be applied. To illustrate, consider the
incident where three different taxpayers, A, B, and C, all in
Texas, each sells to X Refinery, in Louisiana, 10,000 barrels
of crude oil, shipped F.O.B. Texas by public carrier pipeline.

(i). If X Refinery receives all 30,000
barrels in Louisiana, each taxpayer must attribute his total
sale to Louisiana.

(ii). If X Refinery receives 10,000 barrels
in Louisiana, 10,000 barrels in Mississippi, and 10,000
barrels in Alabama, it cannot be said by any taxpayer that all
of his sale was received either in Louisiana or in one of the
other states. Since each taxpayer contributed one-third of the
mass of commingled crude oil, it follows that one-third of
each taxpayer's sale was received in Louisiana, and must be
attributed to Louisiana accordingly.

(iii). To further illustrate, consider the
incident of the three different taxpayers, A, B, and C, in

Texas, selling to three different purchasers, X Refinery in
Louisiana, Y Refinery in Mississippi, and Z Refinery in
Alabama. The same rules governing the problems set forth
above are applicable.

(iv). If A sells to X Refinery, in
Louisiana, and delivery is by public carrier pipeline, the oil
is received in Louisiana and the entire sale is attributed to
Louisiana, even though the crude oil delivered might not be
the identical oil sold because of commingling in the pipeline
with oil sold by B and C to Y Refinery and Z Refinery.

(v). IfAsellstoX,BtoY,and Cto Z,
with X, Y, and Z receiving a portion of their purchases in
Louisiana, in Mississippi, and in Alabama, that portion
received by X, Y, and Z in Louisiana must be attributed to
Louisiana by A, B, and C.

v.  Storage of Property after Purchase

(a). In determining the place of receipt by the
purchaser after the initial transportation has ended, peculiar
problems may be created by the storage of the property
purchased immediately upon purchase and at a place other
than the place of intended use. The primary problem created
by such storage is in determining whether or not the
transportation after storage is of a temporary nature.

(b). In cases where the storage is permanent or
semipermanent, delivery to the place of storage concludes
the initial transportation, and the sale is attributed to the
place of storage. However, where the storage is of a
temporary nature, such as that necessitated by lack of
transportation or by change from one means of
transportation to another, or by natural conditions, the place
of such storage is of no significance.

b. Revenue from Air Transportation. All revenues
derived from the transportation of cargo or passengers by air
shall be attributed within and without this state based on the
point at which the cargo shipment or passenger journey
originates. Other revenues received by a corporation
engaged primarily in the business of transportation of
passengers and cargo shall be attributed within and without
this state in accordance with the processes and formulas
provided elsewhere in the regulations issued under this
section for the particular type of revenue received.

c. Revenue from Transportation for Others through
Pipelines

i. Revenues derived from the transportation of
crude petroleum, natural gas, petroleum products, or other
commodities for others through pipelines shall be attributed
to this state on the basis of the ratio of the number of units of
transportation performed in Louisiana to the total of such
units of transportation. In the case of transportation
performed entirely within this state, total revenues from the
transportation shall be attributed to Louisiana.

ii. In the case of transportation performed partly
within and partly without Louisiana, revenue from such
transportation shall be attributed to this state in the following
manner.

(a). Crude Petroleum and Liquid Petroleum
Products. Revenues from the transportation of crude
petroleum and liquid petroleum products shall be attributed
to this state upon the ratio which the number of barrels of
such liquid transported times the number of miles
transported within Louisiana bears to the total number of



such barrels transported times the total number of miles
transported both within and without Louisiana.

(b). Natural Gas. Revenues from the
transportation of natural gas shall be attributed to this state
upon the ratio which the number of thousand cubic feet of
natural gas transported within this state times the number of
miles transported within Louisiana bears to the total number
of thousand cubic feet of such gas transported times the total
number of miles such gas transported both within and
without Louisiana.

(¢). Other Commodities

(i). Revenues from the transportation of
other commodities shall be attributed to this state upon the
ratio which the number of tons of such commodities
transported within Louisiana times the number of miles
transported within Louisiana bears to the total number of
tons of such commodities transported times the total number
of miles transported both within and without Louisiana.

(ii). In any case in which the prescribed
ratio for the particular commodity does not represent the
basis upon which the transportation charges are calculated,
the ratio used as the basis for attributing revenues to this
state shall be the unit of measurement upon which the
charges are based times the number of miles which the
commodity is transported within this state to the total of
such units times the total number of miles the commodity is
transported both within and without Louisiana. Whenever
the information is not readily available with which to
calculate the required units of transportation, the secretary of
Revenue and Taxation may require the use of any method
deemed reasonable.

(iii). Other revenues received by a
corporation engaged primarily in the business of transporting
commodities for others through pipelines shall be attributed
within and without this state in accordance with the
processes and formulas provided elsewhere in the
regulations issued under this Section for the particular kind
or type of revenue received.

d. Revenue Derived from Transportation Other
Than by Aircraft or Pipeline. Revenue attributable to
Louisiana from transportation other than by aircraft or
pipeline shall include all such revenues derived from such
transportation entirely within Louisiana and shall also
include a pro rata portion of revenue from transportation
performed partly within and partly without Louisiana, such
pro rata portion to be based on the number of units of
transportation service performed in Louisiana to the total of
such units. The revenue to be attributed will be calculated
separately for each of the various types of transportation
service. A unit of transportation service for each of the
various types shall consist of the following:
i. in the case of the transportation of passengers,
the transportation of one passenger a distance of one mile;

ii. in the case of transportation of liquid
commodities, the transportation of one barrel of the
commodity a distance of one mile;

iii. in the case of transportation of property other
than liquids, the transportation of one ton of property a
distance of one mile;

iv. in the case of the transportation of a liquid
commodity or other property when barrels or tons are not the
common basis for the transportation charges, the quantity
used as the basis for calculating total transportation charges

for a distance of one mile shall be used. In the determination
of miles within Louisiana, one-half of the mileage of all
navigable streams bordering on both Louisiana and another
state shall be considered Louisiana miles.

v. In the case where another method would more
accurately reflect revenue from transportation attributable to
the service performed in Louisiana, or when the information
is not readily available with which to calculate the required
units of transportation, the secretary of Revenue and
Taxation may require the use of any alternate method
deemed reasonable.

vi. Other revenues received by a corporation
engaged primarily in the business of transportation other
than by aircraft or pipeline shall be attributed to Louisiana in
accordance with the processes and formulas provided
elsewhere in the regulations issued under this section for the
particular type of revenue received.

e. Revenue from Services Other Than from
Transportation

i. Revenue derived from services other than from
transportation shall be attributed to the state in which the
services are rendered. In the case of services in which
property is not a material revenue-producing factor, the
services shall be presumed to have been performed in the
state in which the personnel engaged in rendering the
services are located. In the case of services in which
personnel and property are material revenue-producing
factors, such revenue shall be attributed within and without
this state on the basis of the arithmetical average of the
following two ratios:

(a). the ratio that salaries and wages paid to
personnel performing such services within Louisiana bear to
total salaries and wages for personnel performing such
services both within and without Louisiana; and

(b). the ratio that the value of property used in
Louisiana in performing the services (whether owned by the
taxpayer or not) bears to the total value of all property used
in performing the services both within and without
Louisiana.

ii. In any case in which it can be shown that
charges for services constitute a pure recovery of the cost of
performing the services and do not include a reasonable rate
of profit, amounts received in reimbursement of such costs
shall not be construed to be revenues received and shall be
omitted from both the numerator and denominator of the
attribution ratio.

f. Rents and Royalties from Immovable or
Corporeal Movable Property

i. Rents and royalties from immovable or
corporeal movable property shall be attributed to the state
where the property is located at the time the revenue is
derived, which is construed to be the place at which the
property is used resulting in the rental payment. Rents,
royalties, and other income from mineral leases, royalty
interests, oil payments, and other mineral interests shall be
allocated to the state in which the property subject to such
interest is located.

ii. In the case of movable property which is used
in more than one state or when the lessor has no knowledge
of where the property is located at all times, application of
the general rule for attributing the revenue from rental of the



property may be sufficiently difficult so as to require use of
a formula or formulas to determine the place of use for
which the rents were paid. The specific formula to be used
must be determined by reference to the basis on which rents
are charged, the basis of which is usually set forth in the
rental agreement. In those cases in which time of possession
in the hands of the lessee is the only consideration in
calculating rental charges, time used by the lessee in each
state will be used as the basis for attributing the revenue to
each state. Where miles traveled is the basis for the rental
charge, revenue shall be attributed on that basis; where ton
miles or traffic density in combination with miles traveled is
the basis for the rental charges, revenue will be attributed to
each state on that basis. In the case of drilling equipment
where rentals are based on the number of feet drilled,
income will be attributed to each state based on the ratio of
the number of feet drilled within that state to the total
number of feet drilled in all states by the rented equipment
during the taxable period covered by the rental agreement.

g. Interest on Customers' Notes and Accounts

i. Interest on customers' notes and accounts can
generally be associated directly with the specific credit
instrument or account upon which the interest is paid and
shall be attributed to the state at which the goods were
received by the purchaser or services rendered. For purposes
of this Section, interest is construed to include all charges
made for the extension of credit, such as finance charges and
carrying charges.

ii. When the records of the taxpayer are not
sufficiently detailed so as to enable direct attribution of the
revenue, interest, as defined herein, shall be attributed to
each state on the basis of a formula or formulas which give
due consideration to credit sales in the various states,
outstanding customer accounts and notes receivable, and
variances in the rates of interest charged or permitted to be
charged in each of the states where the taxpayer makes credit
sales.

h. Other Interest and Dividends

i. Interest, other than on customers' notes and
accounts, and dividends shall be attributed to the state in
which the securities producing such revenue have their situs,
which shall be at the business situs of such securities if they
have been so used in connection with the taxpayer's business
as to acquire a business situs, or, in the absence of such a
business situs, shall be at the commercial domicile of the
taxpayer.

ii. Used in connection with the taxpayer's
business is construed to mean use of a continuing nature in
the regular course of business and does not include the mere
holding of the instrument at a location or the use of the
property as security for credit. Business situs must be
established on the basis of facts, indicating precisely the use
to which the securities have been put and the manner in
which the taxpayer conducts its business.

iii. Commercial Domicile is in that state where
management decisions are implemented which is presumed
to be the state where the taxpayer conducts its principal
business and thereby benefits from public facilities and
protection provided by that state. Commercial domicile
cannot be assigned to a state where the taxpayer has no
substantial operation or facility, other than the location of

one or more management level employees. The location of
board of directors' meetings is not presumed to create
commercial domicile at the location.

iv. Interest and dividends from a parent or
subsidiary corporation shall be attributed as provided in R.S.
47:606(B) and the regulations issued thereunder.

i. Royalties or Similar Revenue from the Use of
Patents, Trademarks, Secret Processes, and Other Similar
Intangible Rights

i. Royalties or similar revenue received for the
use of patents, trademarks, secret processes, and other
similar intangible rights shall be attributed to the state or
states in which such rights are used by the licensee from
whom the income is received.

ii. In those cases where the rights are used by the
licensee in more than one state, royalties and similar revenue
will be attributed to the states on the basis of a ratio which
gives due consideration to the proportion of use of the right
by the licensee within each of the states. When the royalty is
based on a measurable unit of production, sales, or other
measurable unit, the attribution ratio shall be based on such
units within each state to the total of such units for which the
royalties were received. When the royalty or similar revenue
is not based on measurable units, the attribution ratio will be
based on the relative amounts of income produced by the
licensee in each state or on such other ratio as will clearly
reflect the proportion of use of the rights by the licensee in
each state.

j- Revenue from a Parent or Subsidiary
Corporation. Revenue from a parent or subsidiary
corporation shall be allocated as provided in R.S. 47:606(B)
and the regulations issued thereunder.

k. All Other Revenues

i. All revenues which are not specifically
described in §306.A.l.a-j shall be attributed within and
without Louisiana on the basis of such ratio or ratios as may
be reasonably applicable to the type of revenue and business
involved.

ii. In the case of revenue from construction,
repairs, and similar services, generally, all of the work will
be performed at a specific geographical location and the total
revenue, including all billings by the taxpayer without regard
to the method of reporting gain for purpose of the income
tax statutes, shall be attributed to the place where the work is
performed. In the case of contracts wherein a material part or
parts of the work may have been performed in another state,
such as the design, engineering, manufacture, fabrication, or
preassembly of component parts, total revenue from the
specific elements will be attributed to the place at which that
segment of the work was performed on the basis of
segregated charges contained in the performance contract. In
the absence of segregated charges in the contract, revenues
shall be allocated on the basis of a formula or formulas
which give due consideration to such factors as direct cost,
time devoted to the separate elements, and relative
profitability of the specific function. Such ratios may be
based on estimates of costs compiled during calculation of
bid amounts for purposes of securing the contract in the
absence of sufficient contract segregation of the charges
between functions or sufficient records necessary to
determine direct cost.



iii. For purposes of this Chapter, revenues from
partnerships shall be attributed within and without Louisiana
based on the percentage of the partnership's capital
employed in Louisiana, determined by the arithmetical
average of the following two ratios:

(a). The ratio that the partnership's net sales and
other revenue in Louisiana bear to the partnership's total net
sales and other revenue everywhere as described in R.S.
47:606(A)(1) and subparts thereunder; and

(b). The ratio that the partnership's Louisiana
property bears to the partnership's total property everywhere
as described in R.S. 47:606(A)(2) and subparts thereunder.

iv. For the purposes of this Chapter, the term
partnership includes a syndicate, group, pool, joint venture,
or other unincorporated organizations through or by means
of which any business, financial operation, or venture is
carried on.

2. Property and Assets. For the purpose of calculating
the ratio of the value of property situated or used by a
corporation in Louisiana to the value of all property
wherever situated, both tangible and intangible property
must be considered. The minimum value to be included in
both the numerator and denominator is the value recorded on
the books of the taxpayer. Both the cost recorded on the
books of the corporation and the reserves applicable thereto
are subject to examination and revision by the secretary of
Revenue and Taxation when such revision is found to be
necessary in order to reflect properly the extent to which
capital of the corporation is employed in the exercise of its
charter; in no event, however, shall the revision by the
secretary to any asset value or applicable reserve result in a
net valuation which exceeds actual cost of the asset to the
taxpayer. Specific rules as contained in the governing statute
prescribe the state to which any asset will be allocated.
Those rules are as follows:

a. Cash on Hand. Cash on hand shall be allocated to
the state in which the cash is physically located.

b. Cash in Banks and Temporary Investments. Cash
in banks and temporary cash investments shall be allocated
to the state in which they have their business situs if they
have been so used as to have acquired a business situs. In the
absence of a business situs for such assets, cash in banks and
temporary cash investments shall be allocated to the state in
which the commercial domicile of the taxpayer is located.

c. Trade Accounts and Trade Notes Receivable.
Trade accounts and trade notes receivable are construed to
mean only those accounts and notes receivable resulting
from the sale of merchandise or the performance of services
for customers in the regular course of business of the
taxpayer. Such accounts and notes shall be allocated to the
location at which the merchandise was delivered or at which
the services were performed resulting in the receivable. In
the absence of sufficient recorded detail upon which to base
the allocation of specific accounts and notes receivable to
the various states, such accounts and notes may, by
agreement between the secretary of Revenue and Taxation
and the corporation, be allocated to the separate states based
upon the ratio of credit sales within any particular state to
the total of all credit sales.

d. Investments In and Advances To a Parent or
Subsidiary. Investments in and advances to a parent or

subsidiary corporation shall be allocated as provided in R.S.
47:606(B) and the regulations issued thereunder.

e. Notes and Accounts Other Than Temporary Cash
Investments, Trade Notes and Accounts, and Advances To a
Parent or Subsidiary. Notes and accounts receivable other
than temporary cash investments, trade notes and accounts,
and advances to a parent or subsidiary, shall be allocated to
the state in which they have their business situs if they have
been so used as to have acquired a business situs. In the
absence of a business situs for such assets, notes and
accounts receivable other than temporary cash investments,
trade notes and accounts, and advances to a parent or
subsidiary shall be allocated to the state in which the
commercial domicile of the taxpayer is located. See
§306.A.1.h relative to business situs and commercial
domicile.

f.  Stocks and Bonds Other Than Temporary Cash
Investments and Investments In or Advances to a Parent or
Subsidiary Corporation. Stocks and bonds other than
temporary cash investments and investments in or advances
to a parent of subsidiary corporation shall be allocated to the
state in which they have their business situs if they have
been so used as to have acquired a business situs. In the
absence of a business situs for such assets, stocks and bonds
other than temporary cash investments and advances to a
parent or subsidiary corporation shall be allocated to the
state in which the commercial domicile of the corporation is
located. See §306.A.1.h relative to business situs and
commercial domicile.

g. Immovable and Corporeal Movable Property.
Immovable property and corporeal movable property which
is used entirely within a particular state shall be allocated to
the state in which the property is located. Movable property
which is not limited in use to any particular state shall be
allocated among the states in which used on the basis of a
ratio which gives due consideration to the extent of use in
each of the states. For the purpose of determining the
amount to be included in the numerator of the property ratio
with respect to corporeal movable property used both within
and without Louisiana, the following rules shall apply:

i. the value of diesel locomotives shall be
allocated to Louisiana on the basis of the ratio of diesel
locomotive miles traveled in Louisiana to total diesel
locomotive miles;

ii. the wvalue of other locomotives shall be
allocated to Louisiana on the basis of the ratio of other
locomotive miles traveled in Louisiana to total other
locomotive miles;

iii. the value of freight train cars shall be allocated
to Louisiana on the basis of the ratio of freight car miles
traveled in Louisiana to total freight car miles;

iv. the value of railroad passenger cars shall be
allocated to Louisiana on the basis of the ratio of passenger
car miles traveled in Louisiana to total passenger car miles;

v. the value of passenger buses shall be allocated
to Louisiana on the basis of the ratio of passenger bus miles
traveled in Louisiana to total passenger bus miles;

vi. the value of diesel trucks shall be allocated to
Louisiana on the basis of the ratio of diesel truck miles
traveled in Louisiana to total diesel truck miles;



vii. the value of other trucks shall be allocated to
Louisiana on the basis of the ratio of other truck miles
traveled in Louisiana to total other truck miles;

viii. the value of trailers shall be allocated to
Louisiana on the basis of the ratio of trailer miles traveled in
Louisiana to total trailer miles;

ix. the value of towboats shall be allocated to
Louisiana on the basis of the ratio of towboat miles traveled
in Louisiana to total towboat miles. In the determination of
Louisiana towboat miles, one-half of the mileage of
navigable streams bordering on both Louisiana and another
state shall be considered Louisiana miles;

x. the value of tugs shall be allocated to Louisiana
on the basis of the ratio of tug miles traveled in Louisiana to
total tug miles. In the determination of Louisiana tug miles,
one-half of the mileage of navigable streams bordering on
both Louisiana and another state shall be considered
Louisiana miles;

xi. the value of barges shall be allocated to
Louisiana on the basis of the ratio of barge miles traveled in
Louisiana to total barge miles. In the determination of
Louisiana barge miles, one-half of the mileage of navigable
streams bordering on both Louisiana and another state shall
be considered Louisiana miles;

xii. the wvalue of work and miscellaneous
equipment shall be allocated to Louisiana in the following
manner:

(a). in the case of a railroad, on the basis of the
ratio of track miles in Louisiana to total track miles;

(b). in the case of truck and bus transportation,
on the basis of the ratio of route miles operated in Louisiana
to total route miles; and

(c). in  the case of inland waterway
transportation, on the basis of the ratio of bank miles in
Louisiana to total bank miles. In the determination of bank
mileage of navigable streams bordering on both Louisiana
and another state, one-half of such mileage shall be
considered Louisiana miles.

xiii. the value of other floating equipment shall be
allocated to Louisiana on the basis of the ratio of operating
equipment miles within Louisiana to total operating
equipment miles for the particular equipment to be allocated.
In the determination of Louisiana operating equipment
miles, one-half of the mileage of navigable streams
bordering on both Louisiana and another state shall be
considered Louisiana miles;

xiv.  the value of flight equipment shall be allocated
to Louisiana on the basis of the ratio of ton miles flown
within Louisiana to total ton miles. For the purpose of
determining Louisiana ton miles, a passenger and his
luggage shall be assigned a weight factor of two hundred
pounds;

xv. the value of inventories of merchandise in
transit shall be allocated to the state in which their delivery
destination is located in the absence of conclusive evidence
to the contrary;

xvi. all other corporeal movable property shall be
allocated to Louisiana on the basis of such ratio or ratios as
will reasonably reflect the extent of their use within this
state. In any case where the information necessary to
determine the prescribed ratio is not readily available from
the taxpayer's records, the secretary of Revenue and

Taxation may require the allocation of the value of the
property on the basis of any method deemed reasonable.

h. All Other Assets. All other assets shall be
allocated within or without Louisiana on such basis as may
be reasonably applicable to the particular asset and the type
of business involved. Investments in or advances to a
partnership shall be attributed within and without Louisiana
based on the percentage of the partnership's capital
employed in Louisiana, determined by the arithmetical
average of the following two ratios:

i. the ratio that the partnership's net sales and
other revenue in Louisiana bear to the partnership's total net
sales and other revenue everywhere as described in R.S.
47:606(A)(1) and subparts thereunder; and

ii. the ratio that the partnership's Louisiana
property bears to the partnership's total property everywhere
as described in R.S. 47:606(A)(2) and subparts thereunder.
See §306.A.1.k.iv for the definition of a partnership.

B. Allocation of Intercompany Items

1. Without regard to the legal or commercial domicile
of a corporation subject to the tax imposed by this Chapter,
and without regard to the business situs of investments in or
advances to a subsidiary or parent corporation by a
corporation subject to the tax imposed by this Chapter, all
such investments in, advances to, and revenue from such
parent or subsidiary shall be allocated to Louisiana on the
basis of the percentage of capital employed in Louisiana by
the parent or subsidiary corporation for franchise tax
purposes. The corporation franchise tax ratio of the parent or
subsidiary shall be the measure of the extent to which the
investment in, advances to, and revenues from the parent or
subsidiary are attributable to Louisiana for purposes of
determining the revenue and property ratios to be used in
allocating the total taxable base of any corporation subject to
the tax imposed by this Chapter to Louisiana.

2. A subsidiary corporation is any corporation the
majority of the capital stock of which is actually, wholly, or
substantially owned by another corporation and whose
management, business policies, and operations are,
howsoever, actually, wholly, or substantially controlled by
another corporation. Such latter corporation shall be termed
the parent corporation.

3. In general, the ownership, either directly or
indirectly, of more than 50 percent of the voting stock of any
corporation constitutes control of that corporation's
management, business policies, and operations for purposes
of application of this subsection, whether such control is
documented by formal directives from the owner of such
stock or not.

4. Other criteria which will be construed to constitute
control of the management, business policies, and operations
of a corporation are:

a. the filing of a consolidated income tax return in
which operations of the corporation are included with
operations of the corporation owning more than 50 percent
of its stock for purposes of determining its federal income
tax liability, foreign tax credits, investment credits, other
credits against its tax, and the minimum tax on preferential
items of income; or

b. the requirement or policy that the purchase of a
majority of the merchandise, equipment, supplies, or
services required for operations be made from the
corporation owning more than 50 percent of its stock, its



designee, or from another corporation in which the owning
corporation owns more than 50 percent of the stock; or

c. the requirement or policy that a majority of sales
of merchandise, products, or service be made to the
corporation owning more than 50 percent of its stock, its
designee, or to another corporation in which the owning
corporation owns more than 50 percent of the stock; or

d. the participation in a retirement, profit-sharing, or
stock option plan administered by or participating in the
profits or purchase of stock of the corporation owning more
than 50 percent of its stock; or

e. the filing of reports with the Securities and
Exchange Commission or other regulatory bodies in which
its operations, assets, liabilities, and other financial
information are reflected as a part of similar information of
the corporation owning more than 50 percent of its stock; or

f. the presence on its Board of Directors of a
majority of members who are directors, officers, or
employees of the corporation owning more than 50 percent
of'its stock.

5. In the case of a corporation which owns more than
50 percent of a corporation, the burden of proving that
control of the management, business policies, and operations
of the latter does not exist shall rest with the taxpayer.

6. For purposes of this Subsection, accounts
receivable which may be considered to be advances resulting
from normal trading between the companies in the regular
course of business and the sales of merchandise, products, or
services in such transactions shall not be included in
advances to or revenue from a parent or subsidiary under
this provision, but shall be allocated and attributed as
provided in R.S. 47:606(A) and the regulations issued
thereunder.

C. Minimum Allocation; Assessed Value of Real and
Personal Property. The minimum amount of issued and
outstanding capital stock, surplus and undivided profits, and
borrowed capital upon which the tax imposed by this
Chapter is calculated shall be the total assessed value of all
real and personal property of a corporation in this state. Total
assessed value is construed to be the value, after any and all
exemptions, upon which the ad valorem tax is based. The
assessed value to be used as the basis for the minimum tax
calculation is the value upon which the ad valorem tax was
calculated for the calendar year preceding the year in which
the corporation franchise tax is due.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:606.

HISTORICAL NOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group III, LR 6:25 (January 1980), amended LR
11:108 (February 1985), repromulgated by the Department of
Revenue, Policy Services Division, LR 30:

§308. Exemptions

A. General

1. Corporations organized for the purposes described
in §308.B.1-15 of this Section are fully exempt from the
payment of Louisiana Corporation Franchise Tax. Only
those corporations which meet the prescribed standards of
organization, ownership, control, sources of income, and
disposition of funds are exempt from the tax, whether or not
they may enjoy exemption from any other tax, federal, state,
or local, or whether or not they may be specifically
exempted from all taxes under the laws of the state in which
they were organized, chartered, or domiciled.

2. A corporation is not exempt from the corporation
franchise tax merely because it is a nonprofit organization.
In each case, an organization other than those described in
§308.B.1.a.ii and iii as limited by §308.B.1.c.i and ii, must
file a verified application for exemption with the secretary of
Revenue and Taxation which shall include an affidavit
showing, in addition to such other information as the
secretary may deem necessary from any particular applicant,
the following:
character of the organization;
purpose for which organized;
its actual activities;
ownership of stock in the corporation;
the source of its income;
the disposition of its income;
whether or not any of its income is credited to
surplus, and if so, the intended future use of the retained
amounts;

h. whether any of its income may inure to the
benefit of any shareholder or individual;

i.  acopy of the charter or articles of incorporation;

j-  bylaws of the organization;

k. the latest statement of the assets, liabilities,
receipts, and disbursements;

1. any other facts relating to its operations which
affect its right to exemption from the tax; and

m. a copy of the ruling or determination letter issued
by the federal Internal Revenue Service.

3. The required application for exemption may be
filed by an organization before it has started operations or at
any time it can describe its operations in sufficient detail to
permit a conclusion that it will be clearly exempt under the
particular requirements of the Section for which the
exemption is sought.

4. Once the secretary has issued a ruling or
determination letter that an organization, except those
described in §308.B.1.a.ii and iii, as limited by §308.B.1.c.i
and ii, meets the exemption requirements, there is no
mandatory provision that it make a return or any further
showing that it meets the specified requirements unless it
changes the character of its organization or operations. The
secretary reserves the right to review any exemption granted,
and may require the filing of whatever information deemed
necessary to permit proper evaluation of the exempt status.

5. No exemption will be granted to a corporation,
other than those described in §308.B.1.a.ii and iii, as limited
by §308.B.1.c.i and ii, organized and operated for the
purpose of carrying on a trade or business for profit, even
though its entire income may be contributed or distributed to
another organization or organizations which are themselves
exempt from the tax.

6. An application for exemption filed by a corporation
under either the Louisiana income tax law or the Louisiana
corporation franchise tax law may be accepted by the
secretary as fulfilling the application requirements under
both laws. Taxpayers are cautioned, however, that approval
of exemption under either law does not grant exemption
under the other law in the absence of a statement contained
in the ruling to that effect.

7. A corporation is either entirely exempt from the
corporation franchise tax law or it is wholly taxable. There is
no statutory provision under which partial exemption may be
granted.

B. Exempt Corporations
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1. Labor, Agricultural or Horticultural Organizations

a. Labor, agricultural, or horticultural organizations
which are exempt under this provision are those corporations
which have:

i. no net income inuring to the benefit of any
stockholder or member and are educational or instructive in
character, and have as their objects the betterment of
conditions of those engaged in such pursuits, or
improvements of the grade of their respective occupations;
or

ii. at least 75 percent of the beneficial ownership
held by or for the benefit of members, or the spouses of
members of a family, and at least 80 percent of total gross
income is from the production, harvesting, and preparation
for market of products produced by the corporation; or

iii. at least 80 percent of total gross income of the
corporation derived from the production, harvesting, and
preparation for market of products produced by the
corporation, but only if total gross income of such
corporation did not exceed $500,000 for the previous year.

b. For purposes of this Subsection, agricultural
includes the art or science of cultivating land, harvesting
crops or aquatic resources, excluding minerals, or raising
livestock, poultry, fish, and crawfish. Thus, the following
types of organizations (but not limited thereto) which meet
the requirements of §308.B.l1.a.i, will be deemed to be
exempt from the tax:

i. an organization engaged in the promotion of
artificial insemination of livestock;

ii. a nonprofit organization of growers and
producers formed principally to negotiate with processors
for the price to be paid to members for their produce;

iii. a nonprofit organization of persons engaged in
raising fish (or crawfish) as a cash crop on farms that were
formed to encourage better and more economical methods of
fish farming and to promote the interest of its members; or

iv. parish fairs and like organizations formed to
encourage the development of better agricultural and
horticultural products through a system of awards, and
whose income is used exclusively to meet the necessary
expenses of upkeep and operations.

c. corporations engaged in growing agricultural or
horticultural products for profit are not exempt from the tax,
except as provided in §308.B.1.a.ii and iii, subject to the
following limitations:

i. any corporation engaged in the production,
harvesting, and preparation for market of raw agricultural
products or horticultural products produced by it and that has
at least 80 percent of its gross income from such pursuits is
exempt from corporation franchise tax, but only if 75
percent or more of the beneficial ownership in such
corporation is held by or for the benefit of a single family.
For purposes of this Paragraph, a single family shall consist
of Dbrothers, sisters, spouses, ancestors, and lineal
descendants, including those legally adopted;

ii. any corporation engaged in the production,
harvesting, and preparation for market of raw agricultural or
horticultural products produced by such corporation is
exempt from corporation franchise tax, but only if:

(a). at least 80 percent of its income is from such
activity; and

(b). total gross income of the corporation for the
previous year did not exceed $500,000.

2. Mutual Savings Banks, National Banking
Corporations and Banking Corporations Organized under the
Laws of Louisiana, and Building and Loan Associations

a. Mutual savings banks, national banking
corporations, and building and loan associations are exempt
from the tax imposed by this Chapter regardless of where
organized.

b. Banking corporations organized under the laws
of the state of Louisiana which are required by other laws of
this state to pay a tax for their shareholders, or whose
shareholders are required to pay a tax on their shares of
stock, are exempt.

c. Banking corporations, other than those described
in §308.B.2.a and b above, organized under the laws of a
state other than the state of Louisiana are not exempt from
the tax.

3. Fraternal Beneficiary Societies, Orders or
Associations Operating Under the Lodge System. Fraternal
beneficiary societies, orders, or associations are exempt from
tax only if operated under the lodge system or for the
exclusive benefit of the members of a fraternity itself
operating under the lodge system. Operating under the lodge
system means carrying on its activities under a form of
organization that comprises local branches, chartered by a
parent organization, and largely self-governing, called
lodges, chapters, or the like. In order to be exempt, it is
necessary that the organization have an established system
for the payment of life, sick, accident, or other benefits to its
members or their dependents.

4. Cemetery Companies

a. Cemetery companies are exempt from the
corporation franchise tax if:

i. they are owned and operated exclusively for
the benefit of their lot owners who hold such lots for bona
fide burial purposes and not for the purpose of resale, or they
are not operated for profit;

ii. they are not permitted by their charter to
engage in any business not necessarily incident to burial
purposes; and

iii. no part of their net earnings inures to the
benefit of any private shareholder or individual.

b. For purposes of this Paragraph, a nonprofit
corporation engaged in the operation of a crematory, which
otherwise meets the exemption qualifications set forth
herein, will be deemed to be an exempt cemetery company.

c. Such companies may issue preferred stock
entitling the holders to dividends at a fixed rate not
exceeding 8 percent per annum on the value of the
consideration for which the stock was issued, but only if the
articles of incorporation require that the preferred stock shall
be retired at par as soon as sufficient funds available therefor
are realized from sales, and that all funds not required for the
payment of dividends or for retirement of the preferred stock
shall be used for the care and improvement of the cemetery
property.

5. Community Chests, Funds or Foundations

a. Organizational and Operational Tests

i. In order to be exempt as an organization
described in R.S. 47:608(5), an organization must be both
organized and operated exclusively for one or more of the
purposes specified in such section. If an organization fails to



meet either the organizational test or the operational test, it is
not exempt.

ii. The term exempt purpose or purposes as used
in this Section means any purpose or purposes specified in
R.S. 47:608(5), as defined and elaborated in Subparagraph d
of this Section (see §308.B.5.d).

b. Organizational Test

i.  In General

(a). An organization is organized exclusively for
one or more exempt purposes only if its articles of
organization (referred to in this Section as its articles) as
defined in §308.B.5.b.ii:

(1). limit the purposes of such organization
to one or more exempt purposes; and

(i1). do not expressly empower the
organization to engage, otherwise than as an insubstantial
part of its activities, in activities which in themselves are not
in furtherance of one or more exempt purposes.

(b). In meeting the organizational test, the
organization's purposes, as stated in its articles, may be as
broad as, or more specific than, the purposes stated in R.S.
47:608(5). Therefore, an organization which, by the terms of
its articles, is formed for literary and scientific purposes,
within the meaning of R.S. 47:608(5) shall, if it otherwise
meets the requirements in this Paragraph, be considered to
have met the organizational test. Similarly, articles stating
that the organization is created solely to receive
contributions and pay them over to organizations which are
described in R.S. 47:608(5) and exempt from taxation under
R.S. 47:608(5) are sufficient for purposes of the
organizational test. Moreover, it is sufficient if the articles
set forth the purpose of the organization to be the operation
of a school for adult education and describe in detail the
manner of the operation of such school. In addition, if the
articles state that the organization is formed for charitable
purposes, such articles ordinarily shall be sufficient for
purposes of the organizational test (see §308.B.5.b.v) for
rules relating to construction of terms.

(c). An organization is not organized exclusively
for one or more exempt purposes if its articles expressly
empower it to carry on, otherwise than as an insubstantial
part of its activities, activities which are not in furtherance of
one or more exempt purposes, even though such
organization is, by the terms of such articles, created for a
purpose that is no broader than the purposes specified in
R.S. 47:608(5). Thus, an organization that is empowered by
its articles fo engage in a manufacturing business, or to
engage in the operation of a social club does not meet the
organizational test regardless of the fact that its articles may
state that such organization is created for charitable
purposes within the meaning of R.S. 47:608(5).

(d). In no case shall an organization be
considered to be organized exclusively for one or more
exempt purposes if, by the terms of its articles, the purposes
for which such organization is created are broader than the
purposes specified in R.S. 47:608(5). The fact that the actual
operations of such an organization have been exclusively in
furtherance of one or more exempt purposes shall not be
sufficient to permit the organization to meet the
organizational test. Similarly, such an organization will not
meet the organizational test as a result of statements or other
evidence that the members thereof intend to operate only in
furtherance of one or more exempt purposes.

(e). An organization must, in order to establish
its exemption, submit a detailed statement of its proposed
activities with and as a part of its application for exemption.

ii. Articles of Organization. For purposes of this
section, the term articles of organization or articles includes
the trust instrument, the corporate charter, the articles of
association, or any other written instrument by which an
organization is created.

iii. Authorization of Legislative or Political
Activities

(a). An organization is not organized exclusively
for one or more exempt purposes if its articles expressly
empower it:

(i). to devote more than an insubstantial
part of its activities attempting to influence legislation by
propaganda;

(ii). to directly or indirectly participate in,
or intervene in (including the publishing or distributing of
statements), any political campaign on behalf of or in
opposition to any candidate for public office; or

(iii). to have objectives and to engage in
activities which characterize it as an action organization as
defined in §308.B.5.c.iii;

(b). The terms used in §308.B.5.b.iii.(a).(1)-(iii)
shall have the meanings provided in §308.B.5.c.

iv. Distribution of Assets on Dissolution. An
organization is not organized exclusively for one or more
exempt purposes unless its assets are dedicated to an exempt
purpose. An organization's assets will be considered
dedicated to an exempt purpose, for example, if, upon
dissolution, such assets would, by reason of a provision in
the organization's articles or by operation of law, be
distributed for one or more exempt purposes, or to the
federal government, or to a state or local government, for a
public purpose, or would be distributed by a court to another
organization to be used in such manner as the court decides
will best accomplish the general purposes for which the
dissolved organization was organized. However, an
organization does not meet the organizational test if its
articles of incorporation or the law of the state in which it
was created provided that its assets would, upon dissolution,
be distributed to its members or shareholders.

v. Construction of Terms. The law of the state in
which an organization is created shall be controlling in
interpreting the terms of its articles. However, any
organization which contends that such terms have, under
state law, a different meaning from their generally accepted
meaning must establish such special meaning by clear and
convincing reference to relevant court decisions, opinions of
the state attorney general, or other evidence of applicable
state law.

vi. Applicability of the Organization Test. A
determination by the secretary that an organization as
described in R.S. 47:608(5) and exempt under R.S.
47:608(5) will not be granted the exemption unless such
organization meets the organizational test prescribed by this
Subparagraph. If an organization has been determined by the
secretary to be exempt as an organization described in R.S.
47:608(5) and such determination has not been revoked, the
fact that such organization does not meet the organizational
test prescribed by this Subparagraph shall not be basis for
revoking such determination. Accordingly, an organization



which has been determined to be exempt, and which does
not seek a new determination of exemption, is not required
to amend its articles of organization to conform to the rules
of this Subparagraph.

c. Operational Test

i. Primary Activities. An organization will be
regarded as operated exclusively for one or more exempt
purposes only if it engages primarily in activities which
accomplish one or more of such exempt purposes specified
in R.S. 47:608(5). An organization will not be so regarded if
more than an insubstantial part of its activities is not in
furtherance of an exempt purpose.

ii.  Distribution of Earnings. An organization is not
operated exclusively for one or more exempt purposes if its
net earnings inure in whole or in part to the benefit of private
shareholders or individuals.

iii. Action Organizations

(a). An organization is not operated exclusively
for one or more exempt purposes if it is an action
organization as defined in §308.B.5.c.iii.(b), (c), or (d).

(b). An organization is an action organization if
a substantial part of its activities is attempting to influence
legislation by propaganda or otherwise. For this purpose, an
organization will be regarded as attempting to influence
legislation if the organization:

(1). contacts, or urges the public to contact,
members of a legislative body for the purpose of proposing,
supporting, or opposing legislation; or

(i1). advocates the adoption or rejection of
legislation. The term legislation, as used in this Clause,
includes action by the Congress, by any state legislature, by
any local council or similar governing body, or by the public
in a referendum, initiative, constitutional amendment, or
similar procedure. An organization will not fail to meet the
operational test merely because it advocates, as an
insubstantial part of its activities, the adoption or rejection of
legislation.

(c). An organization is an action organization if
it participates or intervenes, directly or indirectly, in any
political campaign on behalf of or in opposition to any
candidate for public office. The term candidate for public
office means an individual who offers himself, or is proposed
by others, as a contestant for an elective public office,
whether such office be national, state, or local. Activities
which constitute participation or intervention in a political
campaign on behalf of or in opposition to a candidate
include, but are not limited to, the publication or distribution
of written or printed statements or the making of oral
statements on behalf of or in opposition to such a candidate.

(d). An organization is an action organization if
it has the following two characteristics:

(i). its main or primary objective or
objectives (as distinguished from its incidental or secondary
objectives) may be attained only by legislation or a defeat of
proposed legislation; and

(i1). it advocates, or campaigns for, the
attainment of such main or primary objective or objectives
as distinguished from engaging in nonpartisan analysis,
study, or research and making the results thereof available to
the public. In determining whether an organization has such
characteristics, all the surrounding facts and circumstances,
including the articles and all activities of the organization,
are to be considered.

(¢). An action organization, described in
§308.B.5.c.iii.(b) or (d), though it cannot qualify under R.S.
47:608(5), may nevertheless qualify as a social welfare
organization under R.S. 47:608(7) if it meets the
requirements set out in R.S. 47:608(7).

d. Exempt Purposes

i. In General

(a). An organization may be exempt as an
organization described in R. S. 47:608(5) if it is organized
and operated exclusively for one or more of the following
purposes:

(1). religious;
(ii). charitable;
(ii1).  scientific;
(iv). literary;
(v). educational; or
(vi). prevention of cruelty to children or
animals.

(b). An organization is not organized or operated
exclusively for one or more of the purposes specified in
§308.B.5.d.i.(a) unless it serves a public rather than a private
interest. Thus, to meet the requirement of this Subclause, it
is necessary for an organization to establish that it is not
organized or operated for the benefit of private interest such
as designated individuals, the creator or his family,
shareholders of the organization, or persons controlled,
directly or indirectly, by such private interest.

(c). Since each of the purposes specified in
§308.B.5.d.i.(a) is an exempt purpose in itself, an
organization may be exempt if it is organized and operated
exclusively for any one or more of such purposes.

(d). If, in fact, an organization is organized and
operated exclusively for an exempt purpose or purposes,
exemption will be granted to such an organization regardless
of the purpose or purposes specified in its application for
exemption. For example, if an organization claims
exemption on the ground that it is educational, an exemption
will not be denied if, in fact, it is charitable.

ii.  Charitable Defined

(a). The term charitable as used in R.S.
47:608(5) in its generally accepted legal sense is not to be
construed as limited by the separate enumeration in R.S.
47:608(5) of other tax-exempt purposes which may fall
within the broad outlines of charity as developed by judicial
decisions. Such term includes: relief of the poor and
distressed or of the underprivileged; advancement of
religion; advancement of education or science; erection or
maintenance of public buildings, monuments, or work;
lessening of the burdens of government; and promotion of
social welfare by organizations designed to accomplish any
of the above purposes; or

(i). to lessen neighborhood tension;
(i1). to eliminate prejudice and
discrimination;
(iii). to defend human and civil rights
secured by law; or
(iv). to combat community deterioration and
juvenile delinquency.

(b). The fact that an organization which is
organized and operated for the relief of indigent persons may
receive voluntary contributions from the persons intended to
be relieved will not necessarily prevent such organization



from being exempt as an organization organized and
operated exclusively for charitable purposes.

(c). The fact that an organization, in carrying out
its primary purpose, advocates social or civic changes or
presents opinions on controversial issues with the intention
of molding public opinion or creating public sentiment to an
acceptance of its views does not preclude such organization
from qualifying under R.S. 47:608(5) so long as it is not an
action organization of any one of the types described in
§308.B.5.c.iii.

iii.  Educational Defined

(a). In General. The term educational, as used in
R.S. 47:608(5), relates to:

(1). the instruction or training of the
individual for the purpose of improving or developing his
capabilities; or

(i1).  the instruction of the public on subjects
useful to the individual and beneficial to the community.

(b). An organization may be educational even
though it advocates a particular position or viewpoint, so
long as it presents a sufficiently full and fair exposition of
the pertinent facts as to permit an individual or the public to
form an independent opinion or conclusion. On the other
hand, an organization is not educational if its principal
function is the mere presentation of unsupported opinion.

(c). Examples of Educational Organizations.
The following are examples of organizations which, if they
otherwise meet the requirements of this Subsection, are
educational.

(i). Example. An organization, such as a
primary or secondary school, a college, or a professional or
trade school, which has a regularly scheduled curriculum, a
regular faculty, and a regularly enrolled body of students in
attendance at a place where the educational activities are
regularly carried on.

(i1). Example. An organization whose
activities consist of presenting public discussion groups,
forums, panels, lectures, or other similar programs. Such
programs may be on radio or television.

(iii). Example. An organization which
presents a course of instruction by means of correspondence
or through the use of television or radio.

(iv). Example. Museums, Z00S,
planetariums, symphony orchestras, and other similar
organizations.

iv.  Scientific Defined

(a). Since an organization may meet the
requirements of R.S. 47:608(5) only if it serves a public
rather than a private interest, a scientific organization must
be organized and operated in the public interest
(§308.B.5.d.i.[b]). Therefore, the term scientific, as used in
R.S. 47:608(5) includes the carrying on of scientific research
in the public interest. Research when taken alone is a word
with various meanings; it is not synonymous with scientific,
and the nature of particular research depends upon the
purpose which it serves. For research to be scientific within
the meaning of R.S. 47:608(5), it must be carried on in
furtherance of a scientific purpose. The determination as to
whether research is scientific does not depend on such
research being classified as fundamental or basic, as
contrasted with applied or practical.

(b). Scientific research does not include activities
of a type ordinarily carried on as an incident to commercial
or industrial operations, as, for example, the ordinary testing

or inspection of materials or products, or the designing or
construction of equipment, buildings, etc.

(c). Scientific research will be regarded as
carried on in the public interest:

(1). if the results of such research
(including any patents, copyrights, processes, or formulas
resulting from such research) are made available to the
public on a nondiscriminatory basis;

(ii). if such research is performed for the
United States, or any of its agencies or instrumentalities, or
for a state or political Subdivision thereof; or

(ii1). if such research is directed toward
benefiting the public. The following are examples of
scientific research which will be considered as directed
toward benefiting the public, and, therefore, which will be
regarded as carried on in the public interest:

[a]. scientific research carried on for the
purpose of aiding in the scientific education of college or
university students;

[b]. scientific research carried on for the
purpose of obtaining scientific information, which is
published in a treatise, thesis, trade publication, or in any
other form that is available to the interested public;

[c]. scientific research carried on for the
purpose of discovering a cure for a disease; or

[d]. scientific research carried on for the
purpose of aiding a community or geographical area by
attracting new industry to the community or area or by
encouraging the development of, or retention of, an industry
in the community or area. Scientific research described in
§308.B.5.d.iv.(c) will be regarded as carried on in the public
interest even though such research is performed pursuant to
a contract or agreement under which the sponsor or sponsors
of the research have the right to obtain ownership or control
of any patents, copyrights, processes, or formulas resulting
from such research.

(d). An organization will not be regarded as
organized and operated for the purpose of carrying on
scientific research in the public interest and, consequently,
will not qualify under R.S. 47:608(5) as a scientific
organization, if:

(i). such organization will perform
research only for persons who are (directly or indirectly) its
creators and who are not described in R.S. 47:608(5); or

(i1). such organization retains (directly or
indirectly) the ownership or control of more than an
insubstantial portion of the patents, copyrights, processes, or
formulas resulting from its research and does not make such
patents, copyrights, processes, or formulas available to the
public. For purposes of this Subclause, a patent, copyright,
process, or formula shall be considered as made available to
the public if such patent, copyright, process, or formula is
made available to the public on a nondiscriminatory basis. In
addition, although one person is granted the exclusive right
to the use of a patent, copyright, process, or formula, it shall
be considered as made available to the public if the granting
of such exclusive right is the only practicable manner in
which the patent, copyright, process, or formula can be used
to benefit the public. In such a case, however, the research
from which the patent, copyright, process, or formula
resulted will be regarded as carried on in the public interest
(within the meaning of §308.B.5.d.iv.c.iii) if it is carried on
for a person described in §308.B.5.d.iv.c.ii or if it is
scientific research described in §308.B.5.d.iv.c.iii.



(e). The fact that any organization (including a
college, university, or hospital) carries on research which is
not in furtherance of an exempt purpose described in R.S.
47:608(5) will not preclude such organization from meeting
the requirements of R.S. 47:608(5) so long as the
organization meets the organizational test and is not operated
for the primary purpose of carrying on such research (see
§308.B.5.e relating to organizations carrying on a trade or
business).

e. Organizations Carrying on Trade or Business. In
general, an organization may meet the requirements of R.S.
47:608(5) although it operates a trade or business as a
substantial part of its activities, if the operation of such trade
or business is in furtherance of the organization's exempt
purpose or purposes and if the organization is not organized
or operated for the primary purpose of carrying on an
unrelated trade or business. In determining the existence or
nonexistence of such primary purpose, all the circumstances
must be considered, including the size and extent of the trade
or business and the size and extent of the activities which are
in furtherance of one or more exempt purposes. An
organization which is organized and operated for the primary
purpose of carrying on an unrelated trade or business is not
exempt under R.S. 47:608(5), even though it has certain
religious purposes, its property is held in common, and its
profits do not inure to the benefit of individual members of
the organization.

6. Business Leagues, Chambers of Commerce, Real
Estate Boards, and Boards of Trade. A business league is an
association of persons having some common business
interest, the purpose of which is to promote such common
interest and not to engage in regular business of a kind
ordinarily carried on for profit. It is an organization of the
same general class as a chamber of commerce or board of
trade. Thus, its activities should be directed to the
improvement of business conditions of one or more lines of
business as distinguished from the performance of particular
services for individual persons. An organization whose
purpose is to engage in a regular business of a kind
ordinarily carried on for profit, even though the business is
conducted on a cooperative basis or produces only sufficient
income to be self sustaining, is not a business league. An
association engaged in furnishing information to prospective
investors to enable them to make sound investments is not a
business league since its activities do not further any
common business interest, even though all of its income is
devoted to the purpose stated. A stock or commodity
exchange is not a business league, a chamber of commerce,
or a board of trade within the meaning of R.S. 47:608(6) and
is not exempt from the tax.

7. Civic Leagues and Local Associations of
Employees

a. Civic leagues or organizations may be exempt,
provided they are not organized or operated for profit, and
are operated exclusively for the promotion of social welfare.
An organization is operated exclusively for social welfare
only if it is primarily engaged in promoting in some manner
the common good and general welfare of people in the
community. An organization embraced within this provision
is one which is operated primarily for the purpose of
bringing about civic betterment and social improvements. A
social welfare organization will qualify for exemption as a
charitable organization if it falls within the definition of

charitable set forth in §308.B.5.d.ii and is not an action
organization as set forth in §308.B.5.c.iii.

b. The promotion of social welfare does not include
direct or indirect participation or intervention in political
campaigns on behalf of or in opposition to any candidate for
public office, nor is an organization operated primarily for
the promotion of social welfare if its primary activity is
operating a social club for the benefit, pleasure, or recreation
of its members, or is carrying on a business with the general
public in a manner similar to organizations which are
operated for profit. See R.S. 47:608(6) and the regulations
issued thereunder, relating to business leagues and similar
organizations. A social welfare organization may qualify
under this Section even though it is an action organization
described in §308.B if it otherwise qualifies under this
Section.

c. Local associations of employees described in
R.S. 47:608(7) are expressly entitled to exemption. As
conditions to exemption, it is required that:

i. membership of such an association be limited
to the employees of a designated person or persons in a
particular municipality;

ii. the net earnings of the association be devoted
exclusively to charitable, educational, or recreational
purposes;

iii. its activities are confined to a particular
community, place, or district. If the activities are limited
only by the borders of a state, it cannot be considered to be
local in character; and

iv. no substantial part of the activities of the
association is carrying on propaganda or otherwise
attempting to influence legislation.

8. Social Clubs

a. The exemption provided by R.S. 47:608(8)
applies only to clubs which are organized and operated
exclusively for pleasure, recreation, and other nonprofitable
purposes, but does not apply to any club if any part of its net
earnings inures to the benefit of any private shareholder. In
general, the exemption extends to social and recreational
clubs which are supported solely by membership fees, dues,
and assessments. However, a club otherwise entitled to
exemption will not be disqualified because it raises revenue
from members through the use of club facilities or in
connection with club activities.

b. A club which engages in business, such as
making its social and recreational facilities available to the
general public or by selling real estate or other products, is
not organized and operated exclusively for pleasure,
recreation, and other nonprofitable purposes, and is not
exempt. Solicitation by advertisement or otherwise for
public patronage to its facilities is prima facie evidence that
the club is engaging in business and is not being operated
exclusively for pleasure, recreation, or social purposes.
However, an incidental sale of property will not deprive a
club of its exemption.

9. Local Benevolent Life Insurance Associations,
Mutual Ditch or Irrigation Companies, Mutual Cooperative
or Telephone Companies, and Like Organizations

a. In order to be exempt under the provision of R.S.
47:608(9), an organization of the type specified must receive
at least 85 percent of its income from amounts collected
from members for the sole purpose of meeting losses and



expenses. If an organization issues policies for stipulated
cash premiums, or if it requires advance deposits to cover
the cost of insurance and maintains investments from which
more than 15 percent of its income is derived, it is not
entitled to an exemption. Although it may make advance
assessments for the sole purpose of meeting future losses
and expenses, an organization may be entitled to the
exemption provided that the balance of such assessments
remaining on hand at the end of the year is retained to meet
losses and expenses or is returned to members.

b. The phrase of a purely local character applies
only to benevolent life insurance associations and
organizations exempt on the ground that they are
organizations similar to a benevolent life insurance
association, and not to the other organizations specified in R.
S. 47:608(9). An organization of a purely local character is
one whose business activities are confined to a particular
community, place, or district, irrespective of political
subdivisions. If the activities of an organization are limited
only by the borders of a state, it cannot be considered to be
purely local in character.

10. Insurance Corporations. Insurance companies
which pay or which are required to pay a premium tax under
the provisions of Title 22 of the Louisiana Revised Statutes
of 1950 are exempt from the corporation franchise tax.

11. Farmers' and Fruit Growers' Cooperatives

a. Farmers' cooperative marketing associations
engaged in the marketing of farm products for farmers, fruit
growers, livestock growers, dairymen, etc. and turning back
to the producers the proceeds of the sales of their products,
less the necessary operating expenses, on the basis of either
the quantity or the value of the products furnished by them,
are exempt from the corporation franchise tax. Nonmember
patrons must be treated the same as members insofar as the
distribution of patronage dividends is concerned. Thus, if
products are marketed for nonmember producers, the
proceeds of the sales, less necessary operating expenses,
must be returned to the patron from the sale of whose goods
such proceeds result, whether or not such patrons are
members of the association. In order to establish compliance
with the statutory requirement that the proceeds of sales, less
necessary operating expenses, be turned back to all
producers on the basis of either the quantity or the value of
the products furnished by them, it is necessary for such an
association to keep permanent records of the business done
with both members and nonmembers. While patronage
dividends must be paid to all producers on the same basis,
the requirement is complied with if an association, instead of
paying patronage dividends to nonmembers in cash, keeps
permanent records from which the proportionate share of the
patronage dividends due to nonmember producers can be
determined, and such shares are made applicable toward the
purchase price of a share of stock or of a membership in the
association.

b. An association which has capital stock will not
for such reason be denied exemption:

i.  if the dividend rate of such stock is fixed at not
to exceed the legal rate of interest in the state of
incorporation on the value of the consideration for which the
stock was issued; and

ii. if substantially all of such stock (with the
exception noted below) is owned by producers who market

their products or purchase their supplies and equipment
through the association. Any ownership of stock by others
than such actual producers must be satisfactorily explained
in the association's application for exemption. The
association will be required to show that the ownership of its
capital stock has been restricted as far as possible to such
actual producers. If by statutory requirement all officers of
an association must be shareholders, the ownership of a
share of stock by a nonproducer to qualify him as an officer
will not destroy the association's exemption. Likewise, if a
shareholder for any reason ceases to be a producer and the
association, because of a constitutional restriction or
prohibition or other reason beyond the control of the
association, is unable to purchase or retire the stock of such
nonproducer, the fact that under such circumstances a small
amount of the outstanding capital stock is owned by
shareholders who are no longer producers will not destroy
the exemption. The restriction placed on the ownership of
capital stock of an exempt cooperative association shall not
apply to nonvoting preferred stock, provided the owners of
such stock are not entitled or permitted to participate,
directly or indirectly, in the profits of the association, upon
dissolution or otherwise, beyond the fixed dividends.

c. The accumulation and maintenance of a reserve
required by state statute, or the accumulation and
maintenance of a reasonable reserve or surplus for any
necessary purpose, such as to provide for the erection of
buildings and facilities required in business or for the
purchase and installation of machinery and equipment or to
retire indebtedness incurred for such purposes, will not
destroy the exemption. An association will not be denied
exemption because it markets the products of nonmembers,
provided the value of the products marketed for
nonmembers does not exceed the value of the products
marketed for members. Anyone who shares in the profits of
a farmers' cooperative marketing association and is entitled
to participate in the management of the association must be
regarded as a member of such association.

d. Cooperative associations engaged in the
purchasing of supplies and equipment for farmers, fruit
growers, livestock growers, dairymen, etc., and turning over
such supplies and equipment to them at actual cost, plus the
necessary operating expenses, are exempt. The term supplies
and equipment includes groceries and all other goods and
merchandise used by farmers in the operation and
maintenance of a farm or farmer's household. The provisions
relating to a reserve or surplus and to capital stock shall
apply to associations coming under this Paragraph. An
association which purchases supplies and equipment for
nonmembers will not for such reason be denied exemption,
provided the value of the purchases for nonmembers does
not exceed the value of the purchases made for members,
and provided the value of the purchases made for
nonmembers who are not producers does not exceed 15
percent of the value of all its purchases.

e. In order to be exempt under R.S. 47:608(11), an
association must establish that it has no income for its own
account other than that reflected in a reserve or surplus
authorized therein. An association engaged both in
marketing farm products and in purchasing supplies and
equipment is exempt only if it meets the prescribed
requirements for each of its functions.



f.  To be exempt, an association must not only be
organized but actually operated in the manner of and for the
purposes specified in R.S. 47:608(11).

g. Cooperative organizations engaged in activities
dissimilar from those of farmers, fruitgrowers, and the like,
are not exempt.

12. Corporations  Organized to Finance Crop
Operations. A corporation organized by a farmers'
cooperative marketing or purchasing association, or the
members thereof, for the purpose of financing the ordinary
crop operations of such members or other producers is
exempt, provided the marketing or purchasing association is
exempt under the provisions of R. S. 47:608(11) and the
financing corporation is operated in conjunction with the
marketing or purchasing association. The provisions of R.S.
47:608(11) relating to a reserve or surplus and to capital
stock also apply to corporations coming under this
Paragraph.

13. Corporations Organized for the Exclusive Purpose
of Holding Title to Property

a. Corporations organized for the exclusive purpose
of holding title to property are exempt from the corporation
franchise tax, but only if:

i. the entire amount of income from the property,
less expenses, is turned over to organizations which are
organized and operated exclusively for:

(a). religious purposes;

(b). charitable purposes;

(¢). scientific purposes;

(d). literary purposes; or

(e). educational purposes; and

ii. no part of the net earnings inures to the benefit
of any private shareholder or any organization organized and
operated for a purpose other than those enumerated under
§308.B.13.a.i.(a), whether or not the benefiting organization
is exempt under other provisions of R.S. 47:608.

b. Corporations whose articles of incorporation or
by-laws permit activities other than the holding of title to
property, collecting the income therefrom, paying the
necessary expenses of operating the property, and turning
over the entire amount of its income, after expenses, to the
specified types of organizations are not exempt.

14. Voluntary Employees' Beneficiary Associations

a. In general, the exemption provided by R.S.
47:608(14) applies if all of the following requirements are
met:

i. the organization 1is an association of
employees;

ii. membership of the employees in the
association is voluntary;

iii. the organization is operated only for the
purpose of providing for the payment of life, sick, accident,
or other benefits to its members or their dependents;

iv. no part of the net earnings of the organization
inures, other than by payment of the benefits described in
§308.B.14.a.iii, to the benefit of any private shareholder or
individual; and

v. at least 85 percent of the income of the
organization consists of amounts collected from members
for the sole purpose of such payments of benefits and
meeting expenses.

b. Explanation of requirements necessary to
constitute an organization described in R.S. 47:608(14)
[LAC 61.1.308.B.14.b.ii]. For purposes of §308.B.14.b:

i.  Association of Employees

(a). In general, an organization described in R.S.
47:608(14) must be composed of individuals who are
entitled to participate in the association by reason of their
status as employees who are members of a common working
unit. The members of a common working unit include, for
example, the employees of a single employer, one industry,
or the members of one labor union. Although membership in
such an association need not be offered to all the employees
of a common working unit, membership must be offered to
all of the employees of one or more classes of the common
working unit and such class or classes must be selected on
the basis of criteria which do not limit membership to
shareholders, highly compensated employees, or other like
individuals. The criteria for defining a class may be
restricted by conditions reasonably related to employment,
such as a limitation based on a reasonable minimum period
of service, a limitation based on a maximum compensation,
or a requirement that a member be employed on a full-time
basis. The criteria for defining a class may also be restricted
by conditions relating to the type and amount of benefits
offered, such as a requirement that members need a
reasonable minimum health standard in order to be eligible
for life, sick, or accident benefits, or a requirement which
excludes, or has the effect of excluding, employees who are
members of another organization offering similar benefits to
the extent such employees are eligible for such benefits.
Whether a group of employees constitutes an acceptable
class is a question to be determined with regard to all the
facts and circumstances, taking into account the guidelines
set forth in this Clause. Furthermore, exemption will not be
barred merely because the membership of the association
includes some individuals who are not employees (within
the meaning of §308.B.14.b.i.b) or who are not members of
the common working unit, provided that these individuals
constitute no more than 10 percent of the total membership
of the association.

(b). Meaning of Employee

(1). The term employee has reference to the
legal and bona fide relationship of employer and employee.
(i1).  The term employee also includes:

[a]. an individual who would otherwise
qualify for membership under §308.B.14.b.i.(b).(i), but for
the fact that he is retired or on leave of absence;

[b]. an individual who would otherwise
qualify under §308.B.14.b.i.(b).(i), but subsequent to the
time he qualifies for membership he becomes temporarily
unemployed. The term temporary unemployment means
involuntary or seasonal unemployment, which can
reasonably be expected to be of limited duration. An
individual will still qualify as an employee under
§308.B.14.b.i.(b).(i), during a period of temporary
unemployment, he performs services as an independent
contractor or for another employer; or

[c]. an individual who qualifies as an
employee under the state or federal unemployment



compensation law covering his employment, whether or not
such an individual could qualify as an employee under the
usual common law rules applicable in determining the
employer-employee relationship.

ii. Explanation of Voluntary Association. An
association is not a voluntary association if the employer
unilaterally imposes membership in the association on the
employee as a condition of his employment and the
employee incurs a detriment (for example, in the form of
deductions from his pay) because of his membership in the
association. An employer will not be deemed to have
unilaterally imposed membership on the employee if such
employer requires membership as the result of a collective
bargaining agreement which validly requires membership in
the association.

iii.  Life, Sick, Accident, or Other Benefits

(a). In general, a voluntary employee's
beneficiary association must provide solely (and not merely
primarily) for the payment of life, sick, accident, or other
benefits to its members or their dependents. Such benefits
may take the form of cash or non-cash benefits.

). Life Benefits. The term Ilife
benefits includes life insurance benefits, or similar benefits
payable on the death of the member, made available to
members for current protection only. Thus, term life
insurance is an acceptable benefit. However, life insurance
protection made available under an endowment insurance
plan or a plan providing cash surrender values to the
member is not included. Life benefits may be payable to any
designated beneficiary of a member.

(i1).  Sick and Accident Benefits. A
sick and accident benefit is, in general, an amount furnished
in the event of illness or personal injury to or on behalf of
members or their dependents. For example, a sick and
accident benefit includes an amount provided under a plan to
reimburse a member for amounts he expends because of
illness or injury, or for premiums which he pays to a medical
benefit program such as Medicare. Sick and accident
benefits may also be furnished in noncash form, such as
benefits in the nature of clinical care, services by visiting
nurses, and transportation furnished for medical care.

(iii). Other Benefits. The term other benefits
includes only benefits furnished to members or their
dependents which are similar to life, sick and accident
benefits. A benefit is similar to a life, sick or accident benefit
if it is intended to safeguard or improve the health of the
employee or to protect against a contingency which
interrupts earning power. Thus, paying vacation benefits,
subsidizing recreational activities such as athletic leagues,
and providing vacation facilities are considered other
benefits since such benefits protect against physical or
mental fatigue and accidents or illness which may result
therefrom.  Severance payments or  supplemental
unemployment compensation benefits paid because of a
reduction in force or temporary layoff are other benefits
since they protect the employee in the event of interruption
of earning power. However, severance payments at a time of
mandatory or voluntary retirement and benefits of the type
provided by pension, annuity, profit-sharing, or stock bonus
plans are not other benefits since their purpose is not to
protect in the event of an interruption of earning power.
Furthermore, the term other benefits does not include the

furnishing of automobile or fire insurance or the furnishing
of scholarships to the members' dependents.

iv. Inurement to the Benefit of Any Private
Shareholder or Individual. No part of the net earnings of the
organization may inure to the benefit of any private
shareholder or individual other than through the payment of
benefits described in §308.B.14.b.iii. The disposition of
property to, or the performance of services for, any person
for less than its cost (including the indirect costs) to the
association, other than for the purpose of providing such a
benefit, will constitute inurement. Further, the payment to
any member of disproportionate benefits will not be
considered a benefit within the meaning of §308.B.14.b.iii
even though the benefit is of the type described in
§308.B.14.b.iii. For example, the payment to highly
compensated  personnel of benefits which are
disproportionate in relation to benefits received by other
members of the association will constitute inurement.
However, the payment to similarly situated employees of
benefits which differ in kind or amount will not constitute
inurement if such benefits are paid pursuant to objective and
reasonable standards. For example, two employees who are
similarly situated while employed receive unemployment
benefits which differ in kind and amount. These
unemployment benefits will not constitute inurement if the
reason for the larger payment to the one employee is to
provide training for that employee to qualify for
reemployment and the other employee has already received
such training. Furthermore, the rebate of excess insurance
premiums based on experience to the payor of the premium,
or a distribution to member-employees upon the dissolution
of the association, will not constitute inurement. However,
the return of contributions to an employer upon the
dissolution of the association will constitute inurement.

v. Meaning of the term income. The requirement
of R.S. 47:608(14) that 85 percent of the income of a
voluntary employees' beneficiary association consist of
amounts collected from members and amounts contributed
by the employer for the sole purpose of making payment of
the benefits described in §308.B.14.b.iii (including meeting
the expenses of the association) assures that not more than a
limited amount (15 percent) of an association's income is
from sources such as investments, selling goods, and
performing services, which are foreign to what must be the
principal source of the association's income, i.e., the
employees. Therefore, the term income as used in R.S.
47:608(14) means the gross receipts of the organization for
the taxable year, including income from tax-exempt
investments (but exclusive of gifts and donations) and
computed without regard to losses and expenses paid or
incurred for the taxable year. The term income does not
include the return to the association of an amount previously
expended. Thus, for example, rebates of insurance premiums
paid in excess of actual insurance costs do not constitute
income for this purpose. In order to be an amount collected
from a member, it must be collected as a payment, such as
dues, qualifying the member to receive an allowable benefit,
or as a payment for an allowable benefit actually received.
For example, if the association furnishes medical care in a
hospital operated by it for its members, an amount received
from the member as payment of a portion of the hospital
costs is an amount collected from such a member. However,
an amount paid by an employee as interest on a loan made
by the association is not an amount collected from a member



since the interest is not an amount collected as payment for
an allowable benefit received. For the same reason, gross
receipts collected by the association as a result of employee
purchases of work clothing from an association-owned store,
or employee purchases of food from an association-owned
vending machine, are not amounts collected from members.
Amounts collected from members or amounts contributed to
the association by the employer of the members are not
considered gifts or donations.
vi. Record-Keeping Requirements

(a). In addition to such other records which may
be required, every organization described in R.S. 47:608(14)
must maintain records indicating the amount of benefits paid
by such organization to each member. If the organization is
financed, in whole or in part, by amounts collected from
members, the organization must maintain records indicating
the amount of each member's contribution.

(b). A supplemental unemployment
compensation benefit plan may also qualify for exemption
under the provisions of R.S. 47:608(14).

15. Teachers' Retirement Fund Associations. Teachers'
retirement fund associations are exempt from the corporation
franchise tax only if:

a. they are of a purely local character whose
activities are confined to a particular community, place, or
district, irrespective of political subdivisions, but if the
activities are limited only by the borders of a state, it cannot
be considered to be purely local in character;

b. its income consists solely of amounts received
from public taxation, assessments upon the teaching salaries
of members, and income from investments; and

c. no part of its net earnings inures (other than
through the payment of retirement benefits) to the benefit of
any private shareholder or individual.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:608.

HISTORICAL NOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group III, LR 6:25 (January 1980), amended LR
11:108 (February, 1985), repromulgated by the Department of
Revenue, Policy Services Division, LR 30:

§309. Due Date, Payment, and Reporting of Tax

A. The corporation franchise tax becomes due on the
first day of each calendar or fiscal year in which a
corporation is subject to the tax, and is based on its entire
issued and outstanding capital stock, surplus, and undivided
profits, and borrowed capital determined as of the close of
the previous calendar or fiscal year. There is no proration of
the tax for a portion of the year in the case of dissolution of a
domestic corporation, withdrawal from the state by a foreign
corporation, or where a corporation otherwise ceases to be
subject to the tax. The tax is payable to the secretary of
Revenue on or before the fifteenth day of the third month
following the month in which the tax becomes due; in the
case of a calendar year taxpayer, the tax becomes due on
January 1 and is payable to the secretary on or before April
15. If the day on which the tax is payable falls on a Saturday,
Sunday, or legal holiday the tax is payable on the next
business day. For purposes of this section, fiscal or calendar
year shall be determined by reference to the annual
accounting period regularly used by the corporation in
keeping its books.

B. Payment of the tax shall be accompanied by a full,
accurate, and complete report prepared on forms furnished

by the secretary of Revenue, which shall be signed by a duly
authorized official of the corporation.

C. Whenever the secretary has granted permission to a
corporation to change its accounting period under the
provisions of R.S. 47:613, the tax to be paid for the period
from the end of the last period for which the tax had already
become due until the end of the new accounting period shall
be determined by multiplying the ratio that the number of
such months bears to 12, times the tax computed for an
annual period based on the previous period’s closing. All
subsequent returns shall be prepared on the basis of the new
accounting period.

D. In the case of a mere change in the name or change in
the state of incorporation, the tax shall be determined and
paid as if the change had not occurred.

E. For provisions relating to newly taxable corporations,
see R.S. 47:611.

F. For provisions relating to requests for extensions of
time within which to file the report required by this Chapter,
see R.S. 47:612.

G. In the case of mergers which have an effective time
and date of 12 midnight of the last day of the merged
corporation's accounting period which coincides with the last
day of the surviving corporation's accounting period, the
surviving corporation shall include the assets of the merged
corporation with its assets in computing the ratios of
property and assets for the purpose of determining the
amount of tax due for the year following the date of the
merger.

H. If the surviving corporation was not previously
subject to the tax, it shall pay the minimum tax for the
accounting period within which such merger date occurs as
required of newly taxable corporations under the provisions
of R.S. 47:611.

AUTHORITY NOTE: Promulgated in accordance with 47:609
and R.S.47:1511.

HISTORICAL NOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group III, LR 6:25 (January 1980), amended LR
11:108 (February 1985), amended by the Department of Revenue,
Policy Services Division, LR 28:97 (January 2002), LR 30:

§311. Newly Taxable Corporations

A. Every corporation shall pay only the minimum tax in
the first accounting period or fraction thereof in which it
becomes subject to the tax. It is immaterial whether the
corporation became liable for the tax on the first day or the
last day of the accounting period regularly used by the
taxpayer in keeping its books; the minimum tax is due for
that accounting period. The tax accrues immediately upon
the corporation's becoming subject thereto.

B. The tax for all accounting periods subsequent to the
period in which the corporation became subject to the tax
accrues on the first day of the period and is based on the
previous period's closing.

C. In all instances, the tax is payable on or before the
fifteenth day of the fourth month following the month in
which the tax accrues.

AUTHORITY NOTE: Promulgated in accordance with 47:611.

HISTORICAL NOTE: Promulgated by the Department of

Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group III, LR 6:25 (January 1980), amended LR



11:108 (February 1985), repromulgated by the Department of

Revenue, Policy Services Division, LR 30:

§312. Extension of Time for Filing Return and Paying
the Tax

A. When such application for an extension of time within
which to file the report required by this Chapter has been
filed, the secretary of Revenue and Taxation may grant such
extension for a period not to exceed six months from the due
date of the report prescribed by R.S. 47:609 and R.S. 47:611.
In any case in which the taxpayer has filed a request for an
automatic extension of time within which to file its federal
income tax return with the U.S. Internal Revenue Service, a
copy of the automatic extension request attached to the
report required by this Chapter will be accepted by the
secretary as an application filed under this Section, and an
extension equal to that granted by the federal government
will be granted by Louisiana.

B. The granting of an extension of time within which to
file the report required by this Chapter does not
automatically grant an extension of time within which the
tax shall be paid, and the secretary may require payment of
the estimated amount of tax due as a condition to granting
the report filing extension.

C. Whenever an extension has been granted with respect
to payment of the tax, interest accrues thereon for the period
from the payment date prescribed by R.S. 47:609 to the date
on which the tax is paid.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:612.

HISTORICAL NOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group III, LR 6:25 (January 1980), amended LR
11:108 (February 1985), repromulgated by the Department of
Revenue, Policy Services Division, LR 30:

§313.  Fiscal Year; Accounting Period

A. Fiscal year means an accounting period of 12 months
ending on the last day of any month other than December. In
the case of a taxpayer that, in keeping its books, regularly
uses a 52- to 53-week period permitted under R.S. 47:91(F),
the secretary of Revenue and Taxation may permit the use of
such accounting period for purposes of this Chapter,
provided that in any case in which the effective date or the
applicability of any provisions of this Chapter is expressed
in terms of taxable years beginning or ending with reference
to a specified date which is the first or last day of a month,
such 52- or 53-week accounting period shall be treated:

1. as beginning with the first day of the calendar
month beginning nearest to the first day of such taxable
period; or

2. as ending with the last day of the calendar month
ending nearest to the last day of such taxable period, as the
case may be.

B. However, no fiscal year will be recognized unless,
before its close, it was definitely established as an
accounting period and the books of the taxpayer were kept
accordingly.

C. Once an accounting period has been established, no
change from that period shall be made without the approval
of the secretary of Revenue and Taxation.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:613.

HISTORICAL NOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group III, LR 6:25 (January 1980), amended LR

11:108 (February 1985), repromulgated by the Department of
Revenue, Policy Services Division, LR 30:
§317. Refunds and Credits

Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:601-617 and R.S. 47:1511.

HISTORICAL NOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group III, LR 6:25 (January 1980), amended LR
11:108 (February 1985), repealed by the Department of Revenue,
Policy Services Division, LR 30:

Family Impact Statement

The proposed repeal of LAC 61:1. 317, regarding interest
on overpayments of corporation franchise tax and the
repromulgation of LAC 61:1. 301-313, which reaffirms the
secretary's rule making authority, should not have any
known or foreseeable impact on any family as defined by
R.S. 49:972(D) or on family formation, stability and
autonomy. Specifically, the implementation of this proposed
rule will have no known or foreseeable effect on:

1. the stability of the family;

2. the authority and rights of parents regarding the
education and supervision of their children;

3. the functioning of the family;

4. family earnings and family budget;

5. the behavior and personal responsibility of
children;

6. the ability of the family or a local government to
perform this function.

Any interested person may submit written data, views,
arguments or comments regarding this proposed Rule to
Michael D. Pearson, Senior Policy Consultant, Policy
Services Division, Office of Legal Affairs by mail to P.O.
Box 44098, Baton Rouge, LA 70804-4098. All comments
must be received no later than 4:30 p.m. Wednesday, January
28, 2004. A public hearing will be held on Thursday, January
29, 2004 at 10 a.m. in the River Room Conference Room on
the seventh floor of the LaSalle Building, 617 North Third
Street, Baton Rouge, LA.

Cynthia Bridges
Secretary

FISCAL AND ECONOMIC IMPACT STATEMENT
FOR ADMINISTRATIVE RULES
RULE TITLE: Corporation Franchise Tax

I. ESTIMATED IMPLEMENTATION COSTS (SAVINGS) TO
STATE OR LOCAL GOVERNMENT UNITS (Summary)
Implementation of this proposed repeal of LAC 61:1.317,
and the repromulgation of LAC 61:1.301-313 will result in no
expenditures for the department. The rule to be repealed
pertains to corporation franchise tax refunds and credits. It is
obsolete and in conflict with the statute as amended. The
repromulgation of the corporation franchise tax regulations
reaffirms the secretary's rule making authority with respect to
the corporation franchise tax. There will be no impact on local
government costs.
II. ESTIMATED EFFECT ON REVENUE COLLECTIONS OF STATE
OR LOCAL GOVERNMENTAL UNITS (Summary)
There will be no effect on revenue collections of state or
local governmental units.
IIl. ESTIMATED COSTS AND/OR ECONOMIC BENEFITS TO
DIRECTLY AFFECTED PERSONS OR NONGOVERNMENTAL
GROUPS (Summary)



There will be no directly affected persons or non-
governmental groups. Current compliance requirements will
not change.

IV. ESTIMATED EFFECT ON COMPETITION AND EMPLOYMENT
(Summary)

This proposed regulation should have no effect on

competition or employment.

Cynthia Bridges H. Gordon Monk
Secretary Staff Director
0312#025 Legislative Fiscal Office



